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Protect Now with GRINNELL MULSIFYRE 


Breakdown in a 16,000 k.v.a. transformer... 
severe internal arcing . .. relief disc blows 
out... oil is violently ejected . .. intense 
fire envelopes nearby equipment ... two 
adjoining transformers let go and add to the 
fury of the flames. It took a 1'2-hour battle 
to subdue the fire — and $50,000 to replace 
and repair the damage! 

A Grinnel Mulsifyre System now protects 
the equipment—as well as installations of many 
other public utility transformer stations. 

Wide acceptance of Grinnell Mulsifyre Sys- 
tems is based on a proved effective principle — 

in which blazing 
oil is emulsified 
with a driving 
spray of water. 
The emulsion 
formed by the 
water spray is 


fire-extinguishing —the fire goes out in a few 
seconds — reignation is prevented. 


There is absolutely no conductivity along the 
discharge of a Mulsifyre projector when spray 
strikes conductors carrying high voltages. Mul- 
sifyre Systems are permanently installed — are 
constantly on guard when operated automatic: 
ally — or may be operated manually. 


Recommended by Underwriters’ Labora 
tories for use in extinguishing fires in flam- 
mable oils immiscible with water, wherever 
such oil is a fire hazard — in transformers and 
other oil-filled electrical equipment. 


Don’t wait for fire to strike! See that your 
equipment has this 24-hour-a-day protection 
from now on. Experienced Grinnell engineers 
will help you plan protection, 


GRINNELL @&4 COMPANY 
‘Ss 


Executive Offices, Providence 1, R. I. 
Branch offices in principal cities, 


c Tire PROTECTION 
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Certified by A. 
G. A. Test- 
ing Laboratory. 
Sizes Y%" up. 
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Attractive folders on this 
Regulator will be fur- 
wished free, at your re- 
quest, for distribution to 
your trade. Write for 
catalog and price list on 
Barber Burner Units for 
Gas Appliances, Conver- 
sion Burners for Furnaces 
and Boilers, and Regu- 
lators. 


Leading 
Gas 
Companies 
Endorse 


BARBER 
REGULATORS 


lx gas control equipment so vital 
to safety and fuel economy as a 
pressure regulator, public service utilities naturally prefer to 
recommend only the best products on the market. We feel 
that the wide acceptance accorded Barber Regulators by gas 
companies everywhere is a true measure of their reliability. 


Barber has been building high quality regulators for a great 
many years. Of thoroughly tested design and construction, 
they are made with extra substantial bodies, brass operating 
parts, phosphor bronze springs, and special non-deteriorating 
diaphragms. Every Barber Regulator is a precision device, 
responsive to 3/10 pressure drop, and will give continuous, 
satisfactory service on any type of gas fuel (when ordering 
regulators please specify type of gas). Barber’s 30-year record 
of reliability protects your reputation, and reduces customer 
complaints and service calls. Why not standardize on Barber 
Regulators P 


THE BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland 14, Ohio 


BARBER oncss: 
PRESSURE 


REGULATORS 


Barber Burners For Warm Air Furnaces, Steam and Hot Water Boilers and Gas Appliances 
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Thread pipe | 
faster, withless | 
bother, with these 
smart, handy, little 


Rikkib 


RATCHET 
THREADERS 
Nos. OOR and 111R 















Heads snap in 
either side... 
can't fall out 









WORK-SAVER PIPE TOOLS 


THE RIDGE TOOL COMPANY » ELYRIA, OHIO, U.S.A. 
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@ With one of these effi- 
cient and tough little steel- 
and-malleable threaders at 
hand, pipe from %” to 
14%” is quickly perfectly 
threaded. Die heads with 
heat-treated tool-steel chas- 
ers snap in from either 
side, can’t fall out. No spe- 
cial dies are needed for 
close - to - wall threads. 
Smooth internal ratchet. 
No. OOR, %” to 1”; No. 
111R, 4%” to 14%”. Handy, 
fast, durable—try one and 
you understand their grow- 
ing popularity. Ask your 
Supply House. 





Free handy carrier for 
any group of sizes. 



















Gone weeks ago, President Truman 
told Congress he wanted to have the 
OPA extended. But judging by recent 
action of the House, the Congressmen 
must have thought he merely wanted it 
stretched—by the neck. At this writing, 
the outlook for OPA is gloomy, and 
while the Senate is expected to come to 
the rescue to keep the patient from ex- 
piring altogether, OPA probably will 
never be the same. 


LooKING back over the war-torn years, 
we can say with some degree of satisfac- 
tion that OPA was one major branch of 
the Federal government with which the 
utilities did not have too much trouble, 
comparatively speaking. This, in itself, is 
a little unusual—considering utility prob- 
lems with other government agencies in 
recent years. But the interesting thing 
about it is that this relatively untroubled 
relationship worked both ways. OPA, as 
already indicated, never gave the utilities 
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too much trouble ; and, contrariwise, the 
utilities were among the minor headaches 
of OPA. And that is, certainly, not to say 
that OPA didn’t have plenty of head- 
aches. 


THERE were a number of reasons for 
this situation. First of all, the trend of 
utility rates—especially gas and electric 
utility rates—has been downward rather 
than upward. And since OPA was dedi- 
cated to the proposition that rates and 
prices, generally, should not increase, the 
principal area for collision was elimi- 
nated. 

* * * * 


GAIN, there is the limited type of juris- 
diction which OPA has over utility 

rates, as defined by the U. S. Supreme 
Court in the Washington Gas Light Com- 
pany Case. This decision held that OPA’s 
interest in utility rate cases is confined by 
statute to timely notice plus opportunity 
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For economical 
LOW HEAD DEVELOPMENT 
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PROPELLER TYPE TURBINES 


Propeller type turbines are indicated for heads not in 





excess of 100 feet and in cases where water 
economy, at heads considerably lower than the rated 
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output, is not of primary importance. 
The selection of the proper turbine, to suit 
the conditions of any particular 
, installation, is essential for economical 
development of water power. Baldwin 
engineers have been solving problems 
of this kind for many years. Perhaps 
they can assist you. 


THE BALDWIN LOCOMOTIVE WORKS « PHILADELPHIA, PA., U.S. A. 
1. P. MORRIS DEPARTMENT, EDDYSTONE, PA. © THE PELTON WATER WHEEL CO., SAN FRANCISCO, CALIF. 


BALOWIN HAS 4 TURBINE FOR EVERY TYPE or INSTALLATION 














8 PAGES WITH THE EDITORS (Continued) 


to be heard in regulatory and court pro- 
ceedings involving rate changes. 


But even this much does not tell the 
whole story. It would be unfair to the 
hard-working personnel of the OPA 
Transportation and Public Utilities Divi- 
sion to suggest that it did little but stand 
by and let nature take its course, simply 
because of the very nature of economic 
trends in the utility rate field. Utility 
executives all over the country do not 
have to be reminded that the OPA Pub- 
lic Utilities Division labored ceaselessly 
to make sure that the utility rates were 
“holding the line.” And inasmuch as it 
is now generally admitted that utility 
rates have held the line better than almost 
any other commodity price or service sub- 
ject to OPA jurisdiction, a fair measure 
of credit must be given to OPA’s duly 
authorized sentinels on duty in this par- 
ticular theater of economic stabilization. 


THE opening article in this issue is 
written by an author who has served on 
both sides of this particular field of util- 
ity rate regulation. As chief of the OPA 
Transportation and Public Utilities Divi- 
sion, Ropert A. NIxoNn was immediate- 
ly responsible to the OPA Administra- 
tor for the administration of OPA’s 
statutory powers over utility rates, such 
as they are. Before taking this post in 
1942, Mr. Nrxon had served for a num- 
ber of years as a member of the Wiscon- 
sin Public Service Commission. He is a 
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native of Viroqua, Wisconsin, and a law 
graduate of George Washington Univer- 
sity. He served three successive terms 
(1928 to 1933) in the Wisconsin legis- 
lature and was appointed to the Wiscon- 
sin commission in 1937. 


x * * x 


NEW contributor to this magazine is 

Ernest J. Howe, vice president of 

the Rochester Gas and Electric Corpora- 

tion of Rochester, New York, whose ar- 

ticle on refinancing preferred stock be- 
gins on page 603. 


Born in Colorado in 1900, Mr. Howe 
was educated at the University of Den- 
ver (AB, ’21) and Columbia Uni- 
versity School of Business (MS, ’23). 
After some years in the investment bank- 
ing business he entered the employ of the 
trustees of the Associated Gas & Electric 
Corporation in 1940. He became a di- 
rector of the Rochester Gas and Electric 
Corporation at the same time and was 
made vice president in 1944, 


x * * x 


—— C.iFFoRD Ports, whose article 
on REA begins on page 614, is a 
“veteran newspaper man” of the Pacific 
Northwest coast in the best sense of that 
much abused term. Born and educated in 
Nebraska (AB, Doane College), Ports 
started on his journalistic career with his 
own county seat weekly. But the “Dust 
Bowl” misfortunes in the years before 
they were recognized as a national prob- 
lem cleaned out his rural subscribers and 
his business along with them. For eleven 
years he held successive reporting and 
editorial posts on the Boise (Idaho) 
Statesman. For three years he was as- 
sociate editor of the Seattle (Washing- 
ton) Business Chronicle, now defunct. 
Since 1932, he has been editor of the 
Oregon Voter and the author of many 
articles about business problems in the 
Pacific Northwest. 


THE next number of this magazine will 
be out May 23rd. 
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=4 SQUARE PLAN 


for efficient Meter Reading and Billing 





[ BINDERS...| a full line famed for 





long wear and compact convenience. 





ls HEETS.. 7 that facilitate legible 


entries and withstand hard service. 








@ Manufactured to field specifications, light in weight 
and providing flat writing surface, high compression 
Remington Rand binders prevent unauthorized removal 
of sheets and are practically indestructible. 


@ Standard or special sheets designed with “know- 
how” based on years of experience provide long life of 
both the record and the sheet. 








| RACKS.. .| that hold binders for 
billing speed and 
accuracy. 














@ Bill preparation is sim- 
ple and fast when binders 
are held in racks especially 
designed for the purpose. 
Spring clips adjust to any 
binder size, hold the sheet 
in proper position. 








| RATE CHARTS...| to speed the bill 


extensiort. 








@ Durable and flexible—providing quick and accurate 
reference to pre-figured extensions—these rate charts 
are another valuable aid to the biller. 


Re-districting or re-routing—a tedi- 
ous job often put off ’til next year— 
should be the first step jn moderniz- 
ing the Meter Reading procedure 
and equipment. Remington Rand’s 


Records Installation Department, 
with years of practical experience in 
Public Utility Re-districting, will 
assume responsibility for establish- 
ing a flexible plan of Meter Reading 


to meet present and future require- 
ments. 

For full details, call our nearest 
Branch Office, or write to us in 


New York. 


ae 
315 Fourth Avenue 








This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 














In This Issue 


In Feature Articles 


OPA and public utility rates, 597. 
Problems of administration, 598. 
OPA standards, 599. 
OPA standards in practice, 600. 
Effect of rate increases, 602. 
Refinancing preferred stock, 603. 
Charter amendment, 604. 
Solicitation of proxies, 605. 
Prerequisites for obtaining favorable stock- 
holder vote, 607. 
Market atmosphere, 609. 


Advantages in preferred stock refinancing, 
610. 


Reclassification of corporation, 611. 

If REA grows too generous, 614. 

Original objectives of REA program, 615. 
REA cooperative failures, 616. 


Appeal to which REA codperative members 
responded in voting themselves out of busi- 
ness, 618. 


REA’s postwar program, 619. 
Government utility happenings, 622. 
Wire and wireless communication, 626. 


* 


In Financial News 

Remarkable gains in 1946 utility earnings re- 

ports, 630. 
Utility analyses by Wall Street houses, 630. 
Holding company preferred stocks, 633. 
New North American plan, 633. 
Holding company preferred stocks, 634. 
Utility financing (chart), 635. 


e 


In What Others Think 
Annual reports of utilities trend toward graph- 
ic style, 636. 
Local research facilities now available to 
South’s utilities, 643. 


New York subways need 10-cent fare, 644. 
* 
In The March of Events 


Atomic energy bill reported, 645. 
FPC authorizes extensions, 645. 
Westinghouse reports, 645. 

Plan filed with SEC, 645. 

Legal fees allowed, 646. 

New mixed gas studied, 646. 
Union bars Communists, 646. 
Awards announced, 647. 
Tidelands measure approved, 647. 
News throughout the states, 647. 


> 
In The Latest Utility Rulings 


Original cost less depreciation plus working 
capital adopted as rate base, 653 


Coke plant acquisition by gas company found 
consistent with public interest, 654. 


Working capital and expenses of wholesale 
gas company involved in rate case, 654. 


Joint consideration of separate applications up- 
held by Supreme Court, 655 


Increase in demurrage charge upheld without 
OPA approval, 656. 


——— refuses to pass on validity of law, 
656. : 


Miscellaneous rulings, 657. 





PREPRINTS FROM PUBLIC UTILITIES REPORTS 
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BRING YOUR BILL ANALYSES 
UP TO DATE 


You can save 50% in time and money with 


THE ONE-STEP METHOD 














OF BILL ANALYSIS 


A but current bill frequency data has been rendered obsolete by the 
marked increase in kilowatt-hour sales. How much of this load will 
you retain? 


Now is the time to bring your bill analyses up to date. In addition to a 
knowledge of the existing situation, certain trends may be disclosed which 
will be of considerable value to you in planning your rate and promotional 
programs. 


The One-Step Method of Bill Analysis is ideally suited to meet the needs 
of this problem. It does away with the necessity for temporarily acquiring, 
training and supervising a large clerical force.. Our experienced staff plus our 
specially designed Bill Frequency Analyzer machines can turn out the job in 
a few days and at the cost of only a small fraction of a cent per item. 


We will be glad to tell you more in detail about this accurate, rapid and 
economical method for obtaining a picture of your customer usage situation. 
Write for a copy of the booklet “The One-Step Method of Bill Analysis.” 











Recording & Statistical Corporation 
Utilities Division 
102 Maiden Lane, New York 5, N. Y. 


Boston Chicago Detroit Mostreal Toreato 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 








—MONTAIGNE 





GeorceE L, Biiss 
President, Railroad Federal Savings 
Association. 


Rosert A. SEIDEL 
Vice president and comptroller, 
W. T. Grant Company. 


BERNARD M. BarucH 
Financier. 


Leo WoLMAN 
Professor, Columbia University. 


Hucu H. McGee 
Vice president, Bankers Trust 
Company. 


Henry A. WALLACE 
Secretary of Agriculture. 


Rosert R. WASON 
President, National Association of 
Manufacturers. 


Owen BREWSTER 
U. S. Senator from Maine. 


Joun C. Knox 
Judge, U. S. District Court. 


Emit ScHRAM 
President, New York Stock 
‘ Exchange. 
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“In no field of business is it possible for government and 
private capital to compete.” 


> 


. .. production will stop inflation only if we can keep 
OPA from stopping production.” 


“ 


¥ 


“Today we face a great political and philosophical issue 
—statism versus individualism.” 


* 


“The government does everything possible to make free 
collective bargaining unworkable and unprofitable.” 


* 


“T suggest that the banking business does not belong in 
the credit agencies and thereby on the backs of taxpayers.” 


* 


“ ... it is national futility when the people elect a 
progressive President and a reactionary Congress, or 
vice versa.” : 


¥ 


“When the government buys its power with prodigal 
gifts in exchange for controls at the expense of the thrifty, 
it endangers every citizen of us.” 


* 


“Whether the system of private enterprise will survive 
will be determined in the next ten years, during which 
businessmen can play an important part.” 


aa 


“Let us face the fact that if some of our leaders of labor 
be not curbed, they may, conceivably, wreck industry, de- 
stroy the capitalistic system, and change our form of gov- 
ernment.” 


we 
“There is no way to quick riches in the stock market 
for the average investor, despite the highly publicized 
exceptions. The element of risk can be minimized but 
not eliminated.” 


12 
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CRESCENT 


VARNISHED 
CAMBRIC 
POWER 


























Heavier loads for longer periods of time than formerly possible are 
obtainable with CRESCENT VARNISHED CAMBRIC CABLE, due to sub- 
stantial improvements in high temperature varnished cambric tapes. 
This general-purpose, industrial power cable provides higher current 
carrying capacity for the same size of copper conductors, together with 
maximum safety and permanence. 


CRESCENT INSULATED WIRE & CABLE CO. 


TRENTON, N. J. 
C R S 5S C i al J Ge \ 
NEW j 
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REMARKABLE REMARKS—( Continued) 


Eprror1AL STATEMENT 
The New York Times. 


LeLanp OLps 
Chairman, Federal Power 
Commission. 


CuHarLes E, WILson 
President, General Electric 
Company. 


Hatton W. SuMNERS 
U. S. Representative from Texas. 


James E. McCartuy 


Dean, College of Commerce, Notre 
Dame University. 


R. B. Corsetr 
Secretary-treasurer, American 
Farm Bureau Federation. 


ArTHUR Krock 
Head, Washington bureau, The 
New York Times. 


Vircit JorDAN 
President, National Industrial Con- 
ference Board. 


EprrortAL STATEMENT 
The Wall Street Journal. 
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“Our Federal labor law requires basic revision. But 
that revision ought to be a comprehensive one based on a 
careful, impartial study of the problem.” 


* 


“There is no economic reason why communities through- 
out the country should not eventually enjoy rates com- 
parable with those in the Tennessee valley.” 


* 


“On the price question we do not think that government 
agencies will ultimately be a controlling factor, because 
even a government agency cannot change the laws of 
arithmetic.” 


* 


“The total of concentrated power is utterly beyond the 
capacity of the machinery of democratic government, and 
we must either lessen the load of governmental control 
or change its machinery and its distinctive characteristics.” 


> 


“We must tell our people that our system of business 
enterprise will function, as it is eager to function, and 
bring prosperity, only if an environment favorable to busi- 
ness competition for profit is recreated and maintained.” 


¥ 


“Farmers believe that labor troubles will not disappear 
until it is recognized that production is the basis of all 
wealth, and, regardless of the political philosophy that 
prevails, we cannot have a high standard of living without 
full production.” 


* 


“Politics—the worst kind—is founded in the experience 
of politicians, who in war and peace have grossly deceived 
the American people, that we are a spoiled people, spoiled 
by nature, spoiled by destiny, rather believing we can al- 
ways have and eat our cake.” 


aa 


“As a strictly economic issue the fight against inflation 
is a phony, a political fraud, a device to justify further ex- 
pansion or to prevent deflation in goverriment—and in that 
sense a substitute for the war as an emergency excusing 
continuation and extension of state authority and activity.” 


* 


“The claim for a managed economy is that it averts 
violent fluctuations and that it keeps affairs running along 
on an even keel. The real fact, which we are now seeing, 
is that it subjects all of us to the guesses of a few men 
and that the only thing that it can be depended upon to 
produce, and unfailingly, is emergencies.” 
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Rising vertically into a compact coil above the lintel, KINNEAR Rolling Doors 
save floor, wall and ceiling space. The coiling upward action clears the door- 
way from jamb to jamb, from floor to lintel. KINNEAR Rolling Doors are 
built in any size for old or new construction—Write for details! 


THE KINNEAR MANUFACTURING COMPANY 


Factories: —2060-80 Fields Ave., Columbus 16, Ohio; 
1742 Yosemite Ave., San Francisco 24, Calif. 
Offices and Agents in Principal Cities 


ZAVING WAYS 
poor ways 
ROLLING DOORS 
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SOUTH OMAHA STATION 





with another €-E unit 





Two C-E Steam Generating Units of the “Outdoor” type shown 
here were placed in service in 1938 by the Nebraska Power 
Company, Omaha, Nebraska at South Omaha Steam Electric 
Station. These were C-E Units, Type VU, designed for a pressure 
of 525 psi, totcl steam temperature of 760 F and a maximum 
continuous capacity of 200,000 Ib of steam per hour. Another of 
these Outdoor units has recently been ordered. ASADA 








COMBUSTION 


C-E Products include all types of Boilers, Furnaces, Putverized Fuel Systems and Stokers; alse Superheaters, Economizers and Air Heaters 
This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 
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ENGINEERING 


200 MADISON AVENUE, NEW YORK 16, N. Y. 
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Available Immediately! 
Limited Edition 


REGULATION OF 


RATES AND SERVICE 
OF PUBLIC UTILITIES 


A Volume Containing All Committee Reports and Papers 
Submitted at the 1945 Convention of the 


NATIONAL ASSOCIATION OF 
RAILROAD AND UTILITIES COMMISSIONERS 





Including round-table discussions and reports on the following timely 
and important subjects: 


The Rate Base—Rate of Return—Future of Telecommunications—Natural 
Gas _ Investigation—Aviation—License Contract (Telephone Com- 
panies )—Jurisdiction of Federal Power Commission and State 
Commissions Over Electric and Gas Companies—Legislation 
—Cooperation Between State and Federal Commissions 
—Accounting and Valuation 


88.00 


COMMITTEE REPORTS SEPARATELY PRINTED AND OTHER 1945 PUBLICATIONS 
OF THE NATIONAL ASSOCIATION OF RAILROAD AND UTILITIES COMMISSIONERS 


What is the Measure of the Rate Base? What is the Measure of a Fair Return Thereon? 
Address of John E. Benton, Advisory Counsel of the Association 

Some Aspects of the Rate Base, with Incidental Reference to the Rate of Return. Address of 
Dr. Clyde O. Fisher of Connecticut 

Future of Telecommunications as a Result of Improvements Made During the War. 
dress of Federal Communications Commissioner Paul A. Walker 

Interpretations of Uniform System of Accounts for Electric Utilities 

Interpretations of Uniform System of Accounts for Gas Utilities 

Interpretations of Uniform System of Accounts for Water Utilities 

Corporate Finance, Committee Report on 

Progress in Regulation of Public Utilities, Committee Report on 

Natural Gas Investigation 
Address of Chairman Richard B. McEntire of Kansas 
Address of Mr. Warren Henry of Illinois (with illustrated charts) 

1944 Depreciation Report (Supplement to 1943 Report) 

1943 Depreciation Report (277 pages) 

(Where remittance accompanies order we pay forwarding charges.) 


NATIONAL ASSOCIATION OF RAILROAD 


AND UTILITIES COMMISSIONERS 
7413 NEW POST OFFICE BUILDING WASHINGTON, D. C. 
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Branches. Behind this name stands” 
the nation’s largest company- 
owned truck service organization. 


TRUCK SERVICE by TRUCK SPECIALISTS 


for a Prosperous America 


MOST OF AMERICA’S TRUCKS have years of 
hard, punishing service behind them. Half 
the trucks on the road today are more than 
eight years old. And let’s keep this in mind — 
most of these old trucks st#ll have a tre- 
mendous part to play in building production 
for a prosperous America. 

The service these trucks can render to in- 
dustry and commerce depends entirely upon 
the kind of service they are given. 

Truck service is the biggest factor in truck 
operation—and in operating cost—no matter 
what work the trucks are doing or who 
they’re working for. 


Truck service now is a bigger job than ever. 

International Truck Service — the largest 
company-owned truck service organization— 
and thousands of International Dealers every- 
where are at your service, no matter what 
make or model your truck may be. 

Drive your truck in at the sign of the 
INTERNATIONAL Triple Diamond for truck 
service by truck specialists. No lost time, no 
lost motion. No tinkering, no guesswork. 
Swift. Sure. Economical. . 

Motor Truck Division 


INTERNATIONAL HARVESTER COMPANY 
180 N. Michigan Ave. Chicago 1, Illinois 


cisten to “Harvest of Stars’’ Every Sunday, 2 p.m. E.S.T.! NBC Network 


INTERNATIONAL <= 
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The Record Proves That 


MERCOID 


Is Your Best Reconversion Stand-by 


The first conception of Mercoid Controls—nearly a quarter of a century 
ago—was based on an objective to create a line of Automatic Controls 
that would measure up to the important responsibilities to which con- 
trols are subjected. 

At the very start, there were definite ideas and plans around the use of 
a mercury switch as the nucleus in each Mercoid Control, consequently 
all control mechanism was designed to conform with this objective. The 
reason for the choice of mercury switches is due to the fact that they offer 
a much greater degree of constant reliability and longer control life in 
**making’’ and ‘‘breaking"’ an electrical circuit—very essential factors 
in the performance of automatic controls. 


Mercoid has adhered to the 100% Mercury Switch Equipped Control 
construction, because it has met with increasing public approval. The 
approval reached its height during the critical days of winning the war 
when America's leading industrial engineers demanded Mercoid Controls 
in numerous essential war industries and wide spread war fronts. 





Mercoid Controls over the years, have weathered the acid tests of the most 
exacting demands. Their long record of satisfactory control performance 
is the best assurance for your postwar automatic control requirements. 


RUPEE GHA ae 


THE MERCOID CORPORATION, 4201 BELMONT AVE., CHICAGO 41, 


TEMPERATURE AND PRESSURE rrone JOI 


Fi 
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‘There is no substitute 


for Job-Kated economy 


You—like many other public utility com- hauling at lower cost.... Dodge 
panies—know that when trucks fit your Job-Rated trucks fit your needs 
job, they perform more efficiently, in many ways. They’re engineered 
operate more economically, and last specifically for heavy-duty, fre- 
longer... . You know that you get quent stop service. If you struggled 
better and more economical per- through the war without the economy 
formance when the transmission, and dependability of trucks that fit 
clutch, axles, and other units are your job—talk to Dodge owners, then 
of exactly the right size for the to a Dodge dealer. NOW is a good 
truck’s job—you get better time to switch to Dodge Job-Rated trucks. 


DODGE / DIVISION, CHRYSLER CORPORATION 

















 JODGE TRUCKS 


FIT THE JOB... LAST LONGER LISTEN TO THE MUSIC OF ANDRE KOSTELANETZ, WITH 
j FAMOUS GUEST STARS, THURSDAYS, C.B.S., 9 P.M., E.T. 
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HYDRAULIC TURBINES 
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PRESSURE VESSELS 
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BRASS CASTINGS 
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HEAVY FORGINGS— 


ROUGH or 
COMPLETELY MACHINED 
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NEWPORT NEWS SHIPBUILDING 
and DRY DOCK COMPANY 


Newport News, 
VIRGINIA 
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This slogan has been identified with Egry’s efficient methods of record- 
ing initial records since 1893. The Egry Business Systems shown below 
have not only been responsible for greatly accelerating the making of 
handwritten and typed records, but also for the elimination of mistakes 
caused by carelessness and temptation. Many concerns in the utilities 
industry have found it profitable to use Egry Business Systems. Write 
for literature. Or a practical demonstration may be arranged in your 
own office at your convenience. It will cost you nothing to investigate. 








EGRY SPEED-FEED may be attached to any standard SORE SURSIIEES CU enrtbecqemiess 
typewriter in one minute, without change in con- to write more forms in less time u _ 
struction or operation, and with Egry Continuous they eliminate interleav and removing 
Forms, practically doubles the output of the loose forms and loose s, and many 
operator since her time becomes productive. other time-consuming manual operations. 








EGRY ALILSET Forms are individually bound EGRY TRU-PAK speed iting 

sets, interleaved with onetime carbons handwritten records. ‘tlimioares 3<S 
for immediate use for either typed or and assures positive control over all re- 
handwritten records. corded transactions. 








‘ THE EGRY REGISTER COMPANY, DAYTON 2, OHIO, Dept. F-59 


EGRY CONTINUOUS FORMS LIMITED, King and Dufferin Sts., Toronto, Ontario, Canada 
if ‘ Egry maintains sales agencies in all principal cities 
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Engineered for Power Station Needs 


EXIDES are always ready for in- 
stant action. They are engineered 
to meet the varying battery require- 
ments of power station operations. 
Exide makes several types of stor- 
age batteries. These batteries, 
through proved performance for 
over 50 years in central station 
work, have earned the confidence 
of utility engineers everywhere. 
When you buy an Exide you are 
buying the utmost of storage bat- 


tery dependability, long-life and 
ease of maintenance. 

Whatever your storage battery 
problems may be Exide engineers 
will be glad to help you work 
them out. 


Ex10¢€ 


BATTERIES 


THE ELECTRIC STORAGE BATTERY COMPANY, Philadelphia 32 
Exide Batteries of Canada, Limited, Toronto 
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@ May 3 





{ American Public Power Association starts 2-day meeting, Memphis, Tenn., 1946. 
§ Indiana Gas Association begins convention, French Lick, Ind., 1946. 





9 American Water Works Association, Pacific Northwest Section, will hold meeting, 
Gearhart, Or., May 23, 24, 1946. 





q — Jersey Utilities Association will hold spring meeting, Absecon, N. J., May 24, 25, 





{ Great Lakes Power Club will hold spring meeting, Chicago, Ill., May 24, 1946. 





q Pennsylvania Electric . we Engineering Section, will hold meeting, Harris- 
burg, Pa., May 28, 29, 





q Wisconsin Telephone Association begins convention, Madison, Wis., 1946. 








q Indiana ed Association, Young Men’s Utility Conference, ends, Indianap- 
olis, Ind., 1946. ey) 





{ Edison Electric Institute will hold annual convention, New York, N. Y., June 3-5, 1946. 





q American Gas Association Joint Production and Chemical Committee will hold con- 
ference, New York, N. Y., June 3—5, 1946. 








q Soepttvests Telephone Association will hold convention, Pittsburgh, Pa., June 6, 7, 
1946. 





| American Gas Association Midwest Personnel Conference will be held Kansas City, 
Mo., June 6, 1946 





q Gas Appliance Manufacturers Association will hold annual meeting, Chicago, Iil., June 
11, 12, 1946. 





{ Pennsylvania Gas Association begins meeting, Wernersville, Pa., 1946. 











4 Southeastern Electric Exchange, Power Sales Conference, begins, Asheville, N. C., 1946. 
{ New York Telephone Association begins convention, Syracuse, N. Y., 1946. 


_—=- 
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OPA and Public Utility Rates 


Utility rates have “held the line” against price inflation better 

than almost any other commodity or service price subject to 

regulation. This article is an authoritative statement of the OPA 

angle of the subject by the official in charge of OPA surveyance 
of utility rates and rate changes. 


By ROBERT A. NIXON 
DIRECTOR, TRANSPORTATION AND PUBLIC UTILITES 
DIVISION, OFFICE OF PRICE ADMINISTRATION 


I. Statutory Authority 
LTHOUGH, in the discharge of its 
A functions under the Emer- 
gency Price Control Act, the 
Office of Price Administration neces- 
sarily has a broad interest in all ele- 
ments in the cost of living, its activities 
in public utility rate matters spring pri- 
marily from the Stabilization Act of 
1942 and executive orders and direc- 

tives issued thereunder. 

The Price Control Act’ exempted 
the rates of public utilities from regula- 
tion by the Price Administrator, but 


1Section 302(c), Emergency Price Control 
ssa January 30, 1942, 50 USCA App 
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when the Congress passed the Sta- 
bilization law late in 1942 it included 
a proviso designed to enable the Presi- 
dent to take steps to assure stabilization 
of prices of public utility services. The 
pertinent provision reads: 


Provided, That no common carrier or 
other public utility shall make any general 
increase in its rates or charges which were 
in effect on September 15, 1942, unless it first 
gives thirty days’ notice to the President, or 
such agency as he may designate, and con- 
sents to the timely intervention of such 
agency before the Federal, state, or municipal 
authority having jurisdiction to consider such 
increases.2 


Acting under the powers of the Sta- 





2 Section 1, Stabilization Act, approved Oc- 
tober 2, 1942, 50 USCA App § 961. 
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bilization Act, the President issued an 
executive order® creating the Office of 
Economic Stabilization and ordered 
that “the director (of the Office of 
Economic Stabilization) shall be the 
agency to receive notice of any increase 
in the rates or charges of common car- 
riers or other public utilities as pro- 
vided in the aforesaid act of October 
2, 1942.” 

The Director of Economic Stabili- 
zation thereupon issued a directive* 
designating 

the Price Administrator of the Office 

of Price Administration, as the representa- 

tive of the Director of Economic Stabiliza- 
tion, to receive notices of increases in com- 


mon carrier or other public utility rates and 
charges... 


The foregoing constitutes the chain 
of authority under which OPA op- 
erates in public utility rate matters. It 
should be noted in passing, however, 
that beginning in September, 1945, 
certain changes were made relating to 
the Office of Economic Stabilization. 
Since this office, after having been 
abolished, has now been recreated with 
all of its former power and authority,° 
the details of the interim arrangements 
need not be included in this description 
of the source and nature of our au- 
thority. 

The foregoing summarizes the basis 
upon which OPA has received ap- 
proximately 2,500 notices of proposed 
general rate increases in the field of 
public utilities. 





3 Executive Order 9250, 7 FR 7871. 

4 Directive No. 1, 7 FR 8758. 

5 Executive Order 9699, 11 FR 1929 (Feb- 
ruary 21, 1946). 

6 This figure does not include notices of com- 
mon carrier rate increases except urban bus and 
streetcar companies, nor does it include in- 
creases in charges for stockyard services sub- 
ject to control by the Packers and Stock Yards 
Administration. 


II. Legislative Intent 


i ies legislative history of the notice 
and intervention provisions of the 
Stabilization Act indicates that Con- 
gress had in mind preserving, so far 
as possible, existing regulatory proc- 
esses developed over the years by Fed- 
eral, state, and municipal authorities, 
and at the same time making provision 
for the presentation of the govern- 
ment’s policy regarding the need for 
avoiding increases in prices during the 
period of potential inflation to such 
authorities for their consideration in 
general rate increase cases. 


In the early days of OPA, it was 
felt that the Congress intended to ex- 
empt from price control only the so- 
called “traditional” public utility serv- 
ices. This question was tested in litiga- 
tion arising in the state of California 
where the state regulates the rates of 
public warehouses. The Supreme Court 
in the Davies Case” held that where a 
business enterprise was appropriately 
classified as a public utility service and 
the rates and charges therefor were 
actually subjected to regulation the 
service was exempt from price control, 
but became subject to the requirements 
of the Stabilization Act. 


III. Problems of Administration 


8 Bes problems arising out of the 
administration of the notice and 
consent provisions of the Stabilization 
Act were numerous and complex. In 
order to obtain uniform procedure and 
to advise the public utilities and com- 
mon carriers of their responsibilities 
under the act, OPA issued a procedural 
regulation® defining the term “general 

7 Davies Warehouse Co. v. Bowles (1944) 


321 US 144, 52 PUR(NS) 65. 
8 Procedural Regulation 11. 
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OPA AND PUBLIC UTILITY RATES 


increase in rates and charges” and out- 
lining the information to be submitted 
as a part of the notice to enable the 
administrator to determine whether or 
not the proposed rate increase conflicted 
with the government’s stabilization 
policies. This regulation was drafted 
after extensive consultations with com- 
mon carriers and public utilities. It has 
been in effect for more than three years 
and has proved satisfactory, with but 
slight amendment. 

However, the issuance of this regu- 
lation did not by any means solve all of 
our administrative difficulties. The 
character and content of state regula- 
tory laws vary in accordance with the 
number of states and territories and the 
whole vast range of public and semi- 
public services. This variety of-statu- 
tory treatment has made standardized 
action on the part of OPA impossible. 
To illustrate: In the field of taxicab 
rates some states regulate rates 
through their regulatory commissions. 

In a number of jurisdictions, munic- 
ipalities regulate such rates and in 
many cities there is no rate regulation 
at all. In one state cotton ginning is 
classified and regulated as a public 
utility. service, but throughout the 
balance of the cotton belt the charges 
for cotton ginning are not subject to 
any state or local regulation. Some 
states regulate the rates and charges of 


7 


certain types of warehousing and in 
other states there is partial or no regu- 
lation, This is likewise true of electric, 
gas, telephone, and water utility rate 
regulation. Some state commissions 
regulate the rates of both municipal 
and private utilities. Others regulate 
only the private utilities, and still 
others have special municipal authori- 
ties set up by charter which regulate 
rates of municipal utilities. 

In the field of common carriers, 
which are likewise generally subject to 
the provisions of the Stabilization Act 
relating to public utilities, many knotty 
questions also arose. Discussion of 
these questions is here omitted, though 
it should be noted in passing that a 
large area of transportation and acces- 
sorial services, including contract car- 
rier operations, is subject to direct 
OPA maximum rate control. In those 
states where regulatory agencies are 
given authority over the minimum 
rates of contract carriers, the possibili- 
ties for conflict with OPA were thus 
very great. Yet, through codperative 
effort these conflicts were generally 
resolved to the satisfaction of the state 
regulatory agencies and in the interest 
of the stabilization program. 


IV. OPA Standards 


: I ‘o maintain a fairly uniform policy 
in the teeth of these complex ques- 


through their regulatory commissions. In a number of juris- 


q “In the field of taxicab rates some states regulate rates 


dictions, municipalities regulate such rates and in many cities 
there is no rate regulation at all. In one state cotton ginning 
is classified and regulated as a public utility service, but 
throughout the balance of the cotton belt the charges for 
cotton ginning are not subject to any state or local regula- 
tion.” 
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tions without incurring the risk of a 
flood of lawsuits was a most difficult 
task. We adopted certain general guides 
which may be summarized as follows: 

1. A business enterprise appropri- 
ately classified and regulated as a pub- 
lic utility by Federal, state, or local au- 
thorities was regarded as exempt from 
price control and subject to the pro- 
visions of Procedural Regulation 11. 

2. Where the enterprise was tradi- 
tionally regarded as a public utility but 
not regulated by public authority, while 
OPA did not exercise ordinary price 
control over its charges, its rates were 
considered to be subject to the Emer- 
gency Price Control Act of 1942, but 
in order to raise the prices, or rates, the 
enterprise need comply only with the 
30-day notice provisions of PR 11. 

3. A municipally owned and oper- 
ated public service enterprise whose 
rates and charges were subject to and 
actually controlled by a municipal 
board or council was regarded as a 
public utility exempt from price con- 
trol but subject to the provisions of 
PR 11. 


Having adopted this policy with re- 
spect to the status of public utility en- 
terprises, the next step involved the es- 
tablishment of guides for use in deter- 
mining whether or not the OPA should 
intervene and oppose a projected rate 
increase. The test called for a deter- 
mination is (a) the increase necessary 
to insure the continuation of a service 
essential to the war effort or the civilian 
economy, or (b) to correct a gross in- 
equity? OPA accepted, of course, the 
proposition that all public utility serv- 
ice was essential to the war effort and 
the civilian economy. On the question 
of continuing service its position was 
that the burden was on the applicant for 
higher rates to show the existence of 
sufficient financial hardship under pres- 
ent rates to endanger its ability to con- 
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tinue rendering adequate service. In 
applying this principle, OPA generally 
took the position that any company 
which was subjected to the payment of 
substantial excess profits taxes was not 
suffering financial hardship which 
would entitle it to increased rates. It 
also took the general position that rate 
increases sought for the purpose of in- 
creasing the amount of return to in- 
vestors over the normal peacetime re- 
turns were not justified under the eco- 
nomic stabilization policy of the gov- 
ernment. Of course, rate bases,® rate 
of return, depreciation, and all of the 
usual issues in rate proceedings were 
present and given consideration. 


V. OPA Standards in Practice 


i iy applying these tests it developed 
that many notices involved cases in 
which it appeared that the utilities 
needed increased rates even under 
wartime conditions. A very large num- 
ber of notices, especially from small 
telephone companies, indicated the 
need for additional revenues. They had 
a record of low labor and material costs, 
low returns, and low rates. Their re- 
serves, if any, were insufficient to carry 
such companies over the period of in- 
creasing operating costs during the 
war. Also, a large category of notices 
covered cases where the increases pro- 
posed were nominal in amount or in- 
volved establishment of new rate 
schedules including both increases and 
reductions. With few exceptions, where 
these conditions were found to exist, 
OPA did not intervene. Where, how- 
ever, it was found that the increases 





®It was also urged that reproduction cost 
estimates as evidence of fair value were in- 
flationary, since wartime construction costs 
greatly exceeded normal, peacetime costs. 


OPA AND PUBLIC UTILITY RATES 





























Regulation of Rates 
c¢ Swe state commissions regulate the rates of both municipal and 
private utilities. Others regulate only the private utilities, and still 
others have special municipal authorities set up by charter which regulate 
rates of municipal utilities.” 





were not needed, or were greater than 
seemed necessary, OPA intervened. 

In many cases representatives of the 
utilities came to confer on proposed 
rate changes before actually serving 
notices of the increases. Usually, after 
a round-table discussion either the in- 
crease was abandoned or a basis was 
found for rate adjustment satisfactory 
to both OPA and the applicant. Since 
these conferences obviated the necessity 
for intervention, this useful field of ac- 
tivity is not reflected in the statistics as 
to OPA interventions which are given 
below. Of course, in any instance where 
a rate adjustment seemed appropriate, 
it was always subject to the approval of 
the appropriate regulatory body hav- 
ing jurisdiction. 


HE OPA intervened in 38 tele- 

phone cases which involved pro- 
posed increases of more than $3,000,- 
000 in the aggregate. Six of these re- 
main to be decided by regulatory agen- 
cies. Increases of slightly over $600,- 
000 were granted. Decreases of $160,- 
000 were ordered and, except for the 
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pending cases involving about $262,- 
000, the balance were denied by the 
regulatory agencies or withdrawn by 
the companies. In the field of local 
transportation OPA intervened in 29 
cases involving increases of approxi- 
mately $21,000,000. Eight of these are 
pending; six were withdrawn, and in- 
creases were granted of about $6,700,- 
000. Five steam utility cases involving 
$548,000 were opposed by OPA. In- 
creases aggregating $50,000 were 
granted. One case involving $72,000 
was withdrawn and another case in- 
volving $400,000 was denied but is 
now on appeal to the state commission. 
OPA intervened in five water utility 
cases involving increases of $270,000 
annually. The increases granted 
amounted to $19,000; those with- 


drawn or denied, $165,000; and one 


case involving $37,000 is pending. 
OPA intervened in eight electric cases, 
three of which involved increases of 
$2,755,000. The increases denied 
amounted to $1,000,000, and those 
withdrawn to $1,755,000. In the 
field of gas utilities, OPA intervened in 
39 cases. The amount of increases re- 
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quested was $11,000,000, of which 
$767,000 was granted, $1,981,000 
withdrawn or denied. Fourteen cases 
are still pending. 


HILE the statistics indicate that 

OPA intervened in a relatively 
small number of cases compared to the 
total number of notices received, and 
also that the total dollar amount of the 
proposed increases represents a small 
percentage of the total revenues of the 
utility industry, the fact remains that 
the effect of these increases would have 
been borne by small segments of the 
total population and therefore repre- 
sented much higher costs in terms of 
the customers’ bill than would have 
been true if the increases had been 
spread throughout the economy. More- 
over, the size of price increases in an 
economy subjected to heavy inflation- 
ary pressures has long since been ruled 
to be immaterial.” 

In addition to intervention in rate 
increase cases OPA has in a few in- 
stances intervened in (but has not 
initiated) proceedings before regula- 
tory agencies involving utility rate re- 
ductions. OPA intervened in two elec- 
tric rate reduction matters, one of 
which resulted in a decrease of $2,000,- 
000 annually, and the other, which is 
pending, involved $19,450,000. The 
basis for this action is twofold. Pri- 





10 Lincoln Savings Bank of Brooklyn v. 
Brown, Price Administrator (1943) 137 F2d 
228. “A substantial price increase of any com- 
modity will not, in itself, add appreciably to 
the living costs of the general public. Its 
weight is milligramic. But the combined 
effect of millions of these minute quanta, 
which singly would not shake the scales, 
could be catastrophic.” 


marily it is that part of the Presi- 
dent’s hold-the-line order calling atten- 
tion of regulatory agencies to the im- 
portance of the stabilization program 
so that rate increases will be disap- 
proved and rate reductions effected 
consistent with the act of October 2, 
1942, and other applicable state or mu- 
nicipal law," and, secondly, the fact 
that such cases involved important is- 
sues which would be of equal signifi- 
cance as precedents in rate increase 
cases, as, for example, the treatment of 
excess profits taxes. 


VI. Conclusion 


| conclusion, it is clear that in gen- 
eral the nation came through the 
war without an increase in the over-all 
cost of utility services. This is due to 
many factors. Many utilities were en- 
joying extraordinary earnings as a re- 
sult of greatly increased sales. Others 
adopted a policy early in the war of not 
seeking rate increases so long as the 
Federal policy to prevent inflation con- 
tinued. Also, many state regulatory au- 
thorities looked askance at proposals to 
increase rates during wartime. It is also 
possible that the prospect of encounter- 
ing opposition from a Federal agency 
may have had a tendency to discourage 
requests for rate advances. Looking to 
the future, the inevitable drop in sales 
following the termination of the war, 
with continuing increasing costs of la- 
bor and materials, may result in in- 
creased activity on the part of some 
utilities in seeking higher rates. 


11 Section 4, Executive Order 9328, 8 FR 
4681. 
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Refinancing Preferred Stock 


Reduction in the dividend rate of the Rochester Gas and Electric 

Corporation preferred issues accomplished by a specialized use 

of the reclassification process, plainly much simpler than financ- 

ing in the traditional pattern of redemption and reissuance. De- 

tailed description of the reclassification procedure. Its result and 
advantages. 


By ERNEST J. HOWE 
VICE PRESIDENT, ROCHESTER GAS AND ELECTRIC CORPORATION 


HE outstanding financial phe- 
‘Pome of the last decade has 

been a relatively steady and very 
prolonged decline in interest rates. As 
a result, there has been an unusually 
large volume of refinancing. This has 
characterized public utility as well as 
industrial financial operations. Public 
utility financing during this period has 
been also subject to powerful regula- 
tory influence. This, of course, is the 
Public Utility Holding Company Act 
of 1935, as administered by the Se- 
curities and Exchange Commission, 
blended with and superimposed upon 
increasingly stringent requirements of 
the public utility commissions of the 
several states. Under the effect of this 
dual regulation and the Securities Act 
of 1933, public utility financing has 
become more and more standardized 
and the borrower’s area of judgment 
has been correspondingly narrowed. 
This standardization, however, should 
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not be mistaken for simplification. The 
quantity of documents required in the 
ordinary type of financing or refinanc- 
ing program has become nothing short 
of enormous. It is a reasonable ques- 
tion, therefore, whether the desirable 
results of this supervision could be 
achieved with more limited documenta- 
tion and reduced expense. 

With respect to bond financing, the 
answer so far is definitely NO, until 
present requirements are simplified. 
With respect to the special field of re- 
financing of preferred stock, however, 
important simplification is now possi- 
ble within the framework of present 
laws and regulations, in cases in which 
state corporation statutes permit. This 
was recently demonstrated by Roches- 
ter Gas and Electric Corporation in a 
proceeding whereby the dividend rate 
on $12,000,000 par value of preferred 
was reduced from 6 per cent to 4 per 
cent per annum and the dividend rate 
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on $4,000,000 par value of 5 per cent 
preferred was simultaneously reduced 
from 5 per cent to 4 per cent per an- 
num without registration under the Se- 
curities Act of 1933. This was accom- 
plished in a transaction specifically 
subject to the jurisdiction of the New 
York Public Service Commission and 
of the Securities and Exchange Com- 
mission under the Public Utility Hold- 
ing Company Act of 1935. 


a result was accomplished by a 
specialized use of the process 
known as reclassification; in other 
words, by charter amendment. By the 
use of this technique, a simple vote of 
stockholders (preceded and followed 
by appropriate regulatory authoriza- 
tion) effected the necessary changes in 
the preferred stock provisions. Al- 
though the operation was without prec- 
edent for a public utility company, sub- 
ject to the Public Utility Holding Com- 
pany Act of 1935, there have been 
several examples of this type of pre- 
ferred stock refinancing, in the indus- 
trial field, in recent years. 

Pursuant to a proxy statement au- 
thorized by the Securities and Ex- 
change Commission, but without a reg- 
istration statement under the Securi- 
ties Act of 1933, on December 10, 
1943, the preferred and common stock- 
holders of Endicott Johnson Corpora- 
tion, a New York corporation, voted 
to reduce the dividend on that corpora- 
tion’s $7,306,000 par value of pre- 
ferred from 5 per cent to 4 per cent 
per annum. On September 19, 1944, 
under similar circumstances, the pre- 
ferred and common stockholders of 
McLelian Stores Company, a Dela- 
ware corporation, voted to reduce the 
dividend from 6 per cent to 5 per cent 


per annum on the $2,984,000 par value 
of preferred stock of that company. 
Stockholders of Interchemical Corpo- 
ration, an Ohio corporation, reduced 
the dividend rate from 6 per cent to 44 
per cent per annum on their $7,811,900 
par value of preferred stock by voting 
in favor of the reduction and using the 
same mechanics, on October 27, 1944. 
A still larger operation of this kind was 
accomplished on February 28, 1945, by 
Gimbel Brothers, Inc., a New York 
corporation. In that case, $18,317,950 
of preferred stock was reduced from a 
dividend of $6 to $4.50 per share. All 
of these transactions were consum- 
mated pursuant to the regular proxy 
rules of the Securities and Exchange 
Commission, but no registration state- 
ment under the Securities Act of 1933 
was required. 


§ b-. procedure used by Rochester 
Gas and Electric Corporation to 
effect a reduction in the dividend on its 
preferred stock, while more compli- 
cated than that which must be followed 
in the case of industrial corporations, 
was still much simpler than financing 
in the traditional pattern of redemp- 
tion and reissuance. The reclassifica- 
tion program involved seven principal 
steps. The first of these was to file ap- 
plication with the New York Public 
Service Commission for general ap- 
proval of the program. In spite of the 
fact that the approval of the public 
service commission was not to be re- 
ceived until after the stockholders’ 
meeting, it was considered appropriate 
that this body be notified officially of 
the corporation’s program in detail as 


soon as it was formulated. The second 


step, which was taken on the same day 
on which the application to the New 
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York Public Service Commission was 
filed, was the filing of an application- 
declaration (Form U-1) with the Se- 
curities and Exchange Commission un- 
der the Public Utility Holding Com- 
pany Act of 1935 for authority to 
solicit proxies. The U-1 set forth the 
transaction in the same detail usually 
required under this form, but the volu- 
minous requirements of registration 
under the Securities Act of 1933 did 
not have to be met. 


HE next step undertaken, when au- 

thorization to do so had been re- 
ceived from the Securities and Ex- 
change Commission, was, of course, 
the solicitation of proxies. This occu- 
pied a period of about thirty days and 
involved personal contact with about 
6,000 stockholders and, on many oc- 
casions, discussion with their financial 
advisers. Both the statute of the state 
of New York and the charter of the 
corporation required that a favorable 
vote of at least two-thirds of the out- 
standing stock of each class be obtained 
in order to accomplish the reclassifica- 
tion. This made it necessary to obtain a 
response from a high proportion of 
stockholders. The fourth step was the 
stockholders’ meeting and voting on 
the proposal. The result of the vote 


z 


was that 73.6 per cent of the outstand- 
ing preferred stock voted in favor of 
the reclassification and 6.5 per cent 
was recorded as opposed. The entire 
common stock, owned by NY PA NJ 
Utilities Company, voted in favor of 
the program. Immediately following 
the meeting, the certificate of reclassi- 
fication was executed by the proper offi- 
cers of the corporation and forwarded 
to the New York Public Service Com- 
mission. The fifth step in the program 
was the approval of the reclassification 
plan by the New York Public Service 
Commission, which included its en- 
dorsement of approval and consent on ° 
the certificate of reclassification. The 
sixth step was to file with the Securities 
and Exchange Commission a copy of 
the order of the New York Public Serv- 
ice Commission, approving the reclas- 
sification, and to obtain from the Se- 
curities and Exchange Commission an 
order permitting the corporation’s ap- 
plication-declaration to become effec- 
tive. The seventh and final step was to 
file with the department of state of the 
state of New York the certificate of 
reclassification, duly endorsed by the 
New York Public Service Commission. 
From the stockholder’s point of view, 
this was the final definitive step for it 
was the filing of this certificate with the 


fication program, not only the call price before reclassifica- 


q “In determining an appropriate price basis for a reclassi- 


tion, but also the call price after reclassification must be 
considered. . . . The reclassification procedure, however, 
makes possible an increase in the call price on the reclassified 
stock. Whether or not an increase should be made is a busi- 
ness decision which must be carefully considered in con- 
nection with the necessary determination that the price rela- 
tionship in general is sufficiently favorable to obtain stock- 
holder acceptance and regulatory authorization.” 
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department of state and the acceptance 
of it by that department which made 
effective the modifications in the char- 
ter. The principal one of these was, of 
course, the reduction of the dividend 
rates on the preferred stock. 


"Beg scape with the reclassification 
plan was a preferred stock retire- 
ment program. It was the corporation’s 
desire to retire $4,000,000 par value 
out of the $16,000,000 par value of 
preferred stock outstanding at the out- 
set. This portion of the program was 
shaped to meet the appraisal section 
of the New York statute and included, 
as well, a tender program which gave 
any stockholder, who preferred to re- 
ceive the call price of $105 per share 
and accrued dividends, an opportunity 
to do so for fifteen days following the 
date upon which the reclassification be- 
came effective. 

The corporation was anxious to 
avoid the possible ill-feeling and ex- 
pense which might grow out of ap- 
praisal proceedings and, therefore, of- 
fered to pay any stockholders, who 
might demand appraisal, the call price 
of the preferred stock plus accrued 
dividends to the date on which the 
reclassification took place. This seems 
to have been a wise provision. Al- 
though 519 stockholders, owning a total 
of 10,397 shares of preferred stock, 
voted against the plan and were eligible 
to seek appraisal upon proper demand, 
as a matter of fact, only 41 stockhold- 
ers, owning a total of 1,705 shares, de- 
manded payment for their stock rather 
than to retain it on the basis of the re- 
duced dividend. In all cases, these 
stockholders accepted the corporation’s 
offer of the call price plus accrued divi- 
dends and did not assert their rights 


by seeking to have court appraisal of 
their holdings. 


HE tender procedure, which pro- 

vided an opportunity to receive the 
call price plus accrued dividends for fif- 
teen days following the effective date 
of reclassification, was designed to 
meet the requirements of stockholders 
who recognized the fundamental fair- 
ness of the plan and were willing to 
vote for it, but who, for personal rea- 
sons of their own, wanted to liquidate 
their holdings. By the end of the tender 
period, 8,775 additional shares of pre- 
ferred stock were acquired by tenders 
from stockholders, Thus, through sur- 
renders of stock in lieu of appraisal and 
stock tendered voluntarily by stock- 
holders, the corporation acquired a 
total of 10,480 shares. This was 29,- 
520 shares less than the 40,000 shares 
of stock which the corporation desired 
to retire. 

On completion of the tender pro- 
gram, therefore, 29,520 shares of stock 
were called for redemption and paid 
off at the call price plus accrued divi- 
dends. This was the final step in the re- 
tirement program, except the formality 
of filing a certificate of reduction of 
capital with the secretary of state of 
the state of New York, after endorse- 
ment of approval and consent thereon 
by the New York Public Service Com- 
mission. The filing of this certificate of 
reduction of capital has now been com- 
pleted. 


O™ of the fundamental facts which 
affected the corporation’s deci- 
sion to reclassify the stock, and also 
the amount of work involved in proxy 
solicitation, was that the corporation 
had a relatively large number of hold- 
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Advantages in Preferred Stock Refinancing 


wa ms advantages to the corporation in preferred stock refinancing 

through reclassification are several and important. One of the 

most obvious advantages of this method of refinancing ts in preserving 

small stockholdings within the franchise territory of the corporation 
and within the state in which the corporation operates.” 





ers of small amounts of preferred 
stock, an appreciable number of whom 
were resident within the corporation’s 
franchise territory. Although the cor- 
poration had preferred stockholders of 
record in 45 states, approximate- 
ly 374 per cent of the total number 
were residents of the Rochester terri- 
tory and approximately 60 per cent 
were residents of the state of New 
York. In terms of outstanding pre- 
ferred stock, 27 per cent of the stock 
was held within the franchise territory 
of the corporation, while 523 per cent 
was held by residents of the state of 
New York. The large number of small 
stockholdings is evidenced by an analy- 
sis of the size of the stock certificates 
outstanding. Sixty per cent of the total 
number of certificates outstanding were 
in amounts from 1 to 10 shares ; 82 per 
cent were for amounts of 25 shares or 
less ; and 93 per cent were for amounts 
of 50 shares or less. In terms of num- 
ber of shares owned, however, the dis- 
tribution was quite different. The num- 


ber of shares represented in 1- to 10- 
share certificates aggregated only about 
20 per cent of the total outstanding 
preferred shares; certificates for 25 
shares or less aggregated 42 per cent; 
while certificates for 50 shares or less 
accounted for approximately two- 
thirds of the total stock. 

The percentages of the total out- 
standing preferred stock which were 
registered in the names of various types 
of stockholders also throw some light 
on the character of the solicitation re- 
quired. Holdings of individuals were 
71 per cent; insurance companies, 
11.8 per cent ; colleges and universities, 
2.7 per cent; other institutions, 4.2 per 
cent ; brokers’ names, 1.4 per cent ; and 
bank nominees, 8.9 per cent. 


AN first blush it may seem unreason- 
able to ask a preferred stockhold- 
er to vote for a reduction in his divi- 
dend at a time when the corporation 
involved is in thoroughly sound finan- 
cial condition and amply able to pay the 
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higher rate. In fact, this is such a nat- 
ural thought that some care is required 
in the presentation of the proposal to 
preferred stockholders. The alternative 
with which the stockholder is faced 
must be clearly stated. This is not an 
alternative between 6 per cent and 4 
per cent, for instance, but an alterna- 
tive between a reduction of dividend 
by reclassification and a refinancing by 
means of redemption of the entire pre- 
ferred stock, accompanied by a public 
issue of new securities in whose own- 
ership most stockholders — especially 
small ones—are not likely to have an 
opportunity to share. This is another 
way of stating that, as a practical mat- 
ter, the stockholder must realize that 
he is facing the alternative of finding 
another investment or accepting the re- 
duced rate. There is also a tax angle 
which may be pointed out. If the stock- 
holder accepts the call price of the 
shares in cash, unless otherwise ex- 
empted, he is faced with a capital gain 
tax if his cost is less than the call price. 
If, on the other hand, he retains the 
preferred stock as reclassified, no taxa- 
ble transaction results and, therefore, 
no capital gain tax is involved. 

From the point of view of obtaining 
a favorable vote by stockholders, there 
appear to be three important prerequi- 
sites, The first is a situation in which 
stockholders will understand and agree 
that the stock which is to result from 
the reclassification will be a genuinely 
acceptable piece of investment mer- 
chandise which could be sold through 
regular investment channels. If the 
stockholders do not believe that the cor- 
poration can actually carry out a pro- 
gram of redemption and reissue, they 
will have no incentive to vote for a re- 
duction in dividend in the case of a 


corporation in satisfactory financial 
condition. 


HE second prerequisite is that 

what the stockholder is to receive 
from the reclassification shall be worth 
the call price of the stock before reclas- 
sification. In the Rochester case the 
problem was simple. The. call price, 
both before and after reclassification, 
was $105. The corporation believed 
that the preferred stock reclassified to 
a 4 per cent rate was worth $105 per 
share in the market; that is, approxi- 
mately a 3.80 per cent basis. Subse- 
quent events justified this confidence. 
In some industrial cases, it has been 
found expedient to make a small cash 
payment in connection with the reclas- 
sification. An example will make this 
type of situation clear. Consider a com- 
pany which can sell a preferred stock 
on a 3% per cent basis, the present pre- 
ferred stock of which is callable at 
$107. By making a cash payment of $4 
per share, a dividend rate of 3.6 per 
cent would be feasible because a 3.6 per 
cent dividend rate at $103 provides a 
stock yield of about 34 per cent. 

In determining an appropriate price 
basis for a reclassification program, not 
only the call price before reclassifica- 
tion, but also the call price after reclas- 
sification must be considered. In the 
Rochester case, as has been pointed out, 
no change was made in the call price. 
The reclassification procedure, how- 
ever, makes possible an increase in the 
call price on the reclassified stock. 
Whether or not an increase should be 
made is a business decision which must 
be carefully considered in connection 
with the necessary determination that 
the price relationship in general is suf- 
ficiently favorable to obtain stock- 
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holder acceptance and regulatory au- 
thorization. 


I" order to recall the market atmos- 
phere at the time the Rochester Gas 
and Electric Corporation reclassifica- 
tion was under consideration by regu- 
latory authorities and stockholders, a 
few points of reference may be men- 
tioned. On May 10, 1945, a public of- 
fering was made of $24,000,000 par 
value of 3.90 per cent preferred stock 
of New York Power & Light Corpo- 
ration at a price of $104 per share or 
about a 3.75 per cent basis. The price 
at which the bankers purchased the 
stock was $102.30 per share or approx- 
imately a 3.81 per cent basis. The of- 
fering was not immediately oversub- 
scribed. Early in June the syndicate an- 
nounced that the underwriting agree- 
ment would be extended to July 3rd. 
It was evident to everyone that the sale 
was unusually prolonged and difficult, 
although it was finally reported to be 
a success. On July 21, 1945, Idaho 
Power Company sold 39,413 addition- 
al shares of 4 per cent preferred stock 
at a price of $105.50 per share. 

This price emphasized a definite de- 
cline in the market from the preceding 
month when shares with identical pro- 
visions had been quoted $107.50 bid— 
$108.25 asked. On August 24, 1945, 
90,000 shares of 4.40 per cent pre- 
ferred stock of Monongahela Power 


Company were issued at $103.50, 
about a 44 per cent basis. On Septem- 
ber Ist, Arizona Power Company had 
a public issue of 12,000 shares of 5 per 
cent preferred stock at $101. On the 
12th of September, Central Electric & 
Gas Company sold 29,322 shares of 
$50 par, 43 per cent preferred stock, at 
$53 per share, to the public, which is 
about a 4.48 per cent basis. 


. is not intended to convey the im- 
pression that the price of any one is- 
sue is necessarily a criterion for any 
other, but it is hoped that, as a result 
of these examples, the reader will recall 
the circumstances of the market at that 
time. Both the bond market and the 
preferred stock market were quite un- 
certain. This was the atmosphere in 
which the dividend rate on the Roches- 
ter preferred had to be decided, for, on 
September 29, 1945, there was filed the 
last amendment to the U-1 before 
notice of the proposed reclassification 
was sent to stockholders. This was the 
last opportunity to change the price 
basis of the reclassification program. 
The order of the Securities and Ex- 
change Commission authorizing solici- 
tation of proxies came down October 
1, 1945, and proxy material was mailed 
October 8th. The period of solicitation 
was from October 8, 1945, to Novem- 
ber 8, 1945, the date of the meeting. 

During this period a very remark- 


ed 


far-reaching importance with respect to the Securities Act of 


q “THE fact that a reclassification is not an issue of stock has 


1933. There is no section of the act which grants an ex- 


emption; the act simply does not apply. This fact has been 
recognized by the Securities and Exchange Commission not 
only in the Rochester Gas and Electric Case but in the indus- 
trial reclassifications which preceded it.” : 


609 
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able rise began in the preferred stock 
market. In the early part of October 
the financial community was looking 
forward to two substantial market tests 
known to be coming. These were the 
preferred stock of Cincinnati Gas and 
Electric Company and Union Electric 
Company of Missouri, and were to fur- 
nish the cue as to whether the preferred 
stock market was to proceed at higher 
or lower prices. On October 21, 1945, 
the Cincinnati offering was made. The 
company offered its stockholders $27,- 
000,000 of 4 per cent preferred stock at 
$106 a share. This stock was promptly 
oversubscribed and was soon $108 bid. 
Following this success of the Cincin- 
nati offering, on October 27, 1945, Un- 
ion Electric Company of Missouri sold 
40,000 shares of preferred stock with 
a 3.70 per cent dividend priced to the 
public at $101.75. These transactions 
were adequate demonstrations that the 
4 per cent preferred stock of Roches- 
ter Gas and Electric Corporation was 
easily worth $105 a share and may 
have been persuasive in obtaining the 
support of certain stockholders for the 
reclassification program. 


—— third prerequisite to success of 
reclassification is personal contact 
with stockholders. To the extent that 
the experience of the Rochester Gas 
and Electric Corporation is a criterion, 
it is clear that, at this stage of public 
understanding, stockholders in suffi- 
cient number to authorize a reclassifica- 
tion program will not vote for it unless 
it is explained to them orally. In the 
case of the Rochester reclassification, a 
nationally known organization, experi- 
enced in the problems of proxy solicita- 
tion, was employed for its advice and 
to make the actual oral solicitation. The 


difficulties encountered in the solicita- 
tion were few, but the physical problem 
of contacting stockholders, either in 
person or by telephone, was substan- 
tial. 

The advantages to the corporation 
in preferred stock refinancing through 
reclassification are several and impor- 
tant. One of the most obvious advan- 
tages of this method of refinancing is 
in preserving small stockholdings with- 
in the franchise territory of the corpo- 
ration and within the state in which 
the corporation operates. In the case 
of Rochester Gas and Electric Corpo- 
ration, much of this preferred stock 
distribution was obtained in former 
years through customer - ownership 
campaigns and similar methods of dis- 
tribution at considerable expense. In 
spite of the fact that this method of dis- 
tribution was so high in cost that it is 
not generally followed at the present 
time, the result has advantages which 
it is desirable to preserve, especially 
when this can be accomplished by re- 
classification without substantial addi- 
tional expense. Another advantage of 
the reclassification process is that it 
tends to bring representatives of the 
company into personal contact with 
stockholders in a more direct and in- 
timate way than usual. This results in 
a better understanding of the corpora- 
tion’s operations, policies, and prob- 
lems. 


A previously suggested, refinancing 
by reclassification is definitely a 
labor-saving device. The papers re- 
quired for modification of the terms 
and provisions of preferred stock are 
much less voluminous than those re- 
quired for redemption and subsequent 
issue of securities under the Securities 
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Reclassification of Corporation 


€¢ PDECLASSIFICATION of Rochester Gas and Electric Corporation pre- 

ferred stock was a good financial program and a good preferred 

stockholder public relations program. It fulfilled the obligation of the 

corporation to permit as many preferred stockholders as possible to retain 

their investment at a rate fair to both the stockholders and the corpora- 
tion.” 





Act of 1933. In the first place, the state- 
ment required for proxy solicitation is 
a much smaller and shorter document 
than the registration statement. The 
proxy statement is designed to give the 
stockholder the information which is 
germane to the decision he is asked to 
make. The registration statement, on 
the other hand, is the answer to a series 
of questions designed to cover every 
business situation which might exist in 
any corporation, together with prac- 
tically endless accounting schedules to 
match. Included in the registration 
statement, or as exhibits to it, are a 
substantial number of other documents 
sufficiently distinct in character to be 
known by separate names. Included 
among these are the bidding prospectus, 
statement of terms and conditions of 
bids, form of bids, purchase agreement, 
prospective bidder’s questionnaire, pub- 
lic invitation for bids, posteffective 
amendment (reporting results of bid- 
ding and making changes in documents 
required thereby), dealers’ selling 
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agreements, public offering prospectus, 
Form T-1 regarding affiliations, copies 
of rate schedules, and copies of materi- 
al contracts including franchises, to 
mention a few. 

In addition to eliminating the prepa- 
ration or organization of this volumi- 
nous material, the _ reclassification 
makes unnecessary the closing proce- 
dure which is always involved in con- 
nection with the redemption and reis- 
sue of securities. Those who have pre- 
pared papers for large closings will rec- 
ognize a substantial labor saving at this 
point. In the preparation of a proxy 
statement, the registration statement 
ritual with respect to the qualification 
of experts is avoided and the problems 
of qualification under Blue Sky laws 
are eliminated. 


it will be recalled that, for the purpose 
of determination of corporation 
surtax net income (with some impor- 
tant qualifications), only dividends 
paid on public utility preferred stock 
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Estimated Cost of Call and Retirement 
Of $12,000,000 Par pre | of Preferred Stock 


Issue and Distribution 
Of a Like Amount of New Preferred Stock 
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Estimated Cost of Reclassification and Retirement Program 
Of Rochester Gas and Electric Corporation 
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issued prior to October 1, 1942, may be 
deducted. In view of the fact that a re- 
classification is merely a modification 
of terms of an old stock and not an 
issue of a new stock, the tax saving 
permitted under this section of the 
revenue code is not lost if the stock re- 


classified was issued prior to October 
1, 1942. 

The cost of reclassification is the 
lowest of that of any known method 
of accomplishing preferred stock re- 
financing. The cost of reclassification 
as compared with redemption and re- 
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REFINANCING PREFERRED STOCK 


issue, or with exchange, is very favor- 
able to reclassification. This is shown 
in some detail in the table on page 612. 


be addition to the costs compared in 
the table, there is the call premium 
to be considered. In case $12,000,000 
par value of preferred stock of Roches- 
ter Gas and Electric Corporation had 
been redeemed, a call premium of 5 
per cent would have been paid. This 
would have involved a cash disburse- 
ment of $600,000 and also would have 
resulted in a charge to surplus in a 
like amount. In the reclassification pro- 
gram, no such disbursement occurred, 
and, of course, there was no charge 
to surplus of this kind. In other re- 
spects, however, accounting treatment 
was similar to that which would have 
been required in a conventional refi- 
nancing or exchange. 

The legal basis of the Rochester Gas 
and Electric Corporation reclassifica- 
tion is quite simple, although occasion- 
ally it has been misunderstood. Under 
the laws of the state of New York, this 
special type of reclassification is not an 
issue of stock. The fact that a reclassi- 
fication is not an issue of stock has far- 


reaching importance with respect to the 
Securities Act of 1933. There is no sec- 
tion of the act which grants an exemp- 
tion; the act simply does not apply. 
This fact has been recognized by the 
Securities and Exchange Commission 
not only in the Rochester Gas and Elec- 
tric Case but in the industrial reclassifi- 
cations which preceded it. 


awe of Rochester Gas 
and Electric Corporation pre- 
ferred stock was a good financial pro- 
gram and a good preferred stockholder 
public relations program. It fulfilled 
the obligation of the corporation to per- 
mit as many preferred stockholders as 
possible to retain their investment at 
a rate fair to both the stockholders and 
the corporation. Furthermore, these 
stockholders retained a thoroughly 
modernized preferred stock, with the 
protective provisions which would have 
been required by the Securities and Ex- 
change Commission in the case of a 
new issue, complete with the customary 
restriction on the payment of dividends 
on common stock, except out of earn- 
ings subsequent to December 31, 1944, 
available for that purpose. 





More Markets for Government Power 


4 wt B= government should not be in the position of having 

but one customer for its power nor dependent entirely 
upon the provisions of one contract and the good will of that one 
customer. The government should dispose of its power to nu- 
merous customers, including the company, with such individual 
contract provisions as would be most appropriate to protect the 
interests of the government and satisfy the requirements of each 
of these customers. In other words, the government should have 
the advantage of a diversified market.” 


—GeEorGE P. MILLER, 


U.S. Representative from California. 
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If REA Grows Foo Generous 


It may, in the opinion of the author, by a reckless han- 
dling of its business thwart the program for which it 
exists. 


By ERNEST CLIFFORD POTTS 


current postwar policies of the 
Rural Electrification Adminis- 
tration. The writer is one of these. 
The record of this Federal agency’s 
operations as observed in the state of 
Oregon is spotted. It has seemed lack- 
ing in soundness. This has been a con- 
clusion with respect to past operations. 
Now there patently is a lowering of 
standards in a sort of feverish rush 
to expand farm electrification wher- 
ever there develops a request for it. 
Among the first eight electric co- 
Operatives established in Oregon, two 
are now written off as failures. Exam- 
ination of the facts seems to indicate 
that they were set up along reasonably 
conservative lines, save perhaps in the 
matter of rates. That in a comparative- 
ly short span of time two of eight ran 
into insolvency raises a question as to 
the chances of success for REA proj- 
ects now being set up in Oregon and ad- 
joining states on a much less conserva- 
tive basis. 


¢ pea observers are questioning the 


If, for illustration, two REA-fi- 
nanced cooperatives in which the in- 
vestment averaged $482 per customer 
failed to make good, just what is to 
be expected of others being established 
in the present grand rush, with invest- 
ments running up to $1,000 per cus- 
tomer? Is it safe practice to saddle 
upon an electric codperative of good 
record sets of new extensions requir- 
ing a high per customer investment, or 
having an average of appreciably less 
than two customers per pole mile. 

There is strong suspicion in minds 
of observers of the Far West, other 
than the writer, that the Rural Elec- 
trification Administration in its post- 
war operations has adopted a very free- 
handed, if not actually reckless, course. 
There is more than a fleeting suspicion 
that political factors nowadays weigh 
rather heavily in the agency’s practices. 

Indulgence is asked as attention is 
directed to some of the conceptions in- 
herent in the origins of this paternal- 
istic Federal agency. 
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IF REA GROWS ‘LOO GENEROUS 


Oe objectives of the REA 
program were admirable. There 
was recognition for the fact that the 
nation contains innumerable communi- 
ties deserving to have electrical service 
and ripe for it, at rates not too many 
steps above those prevailing in popu- 
lous centers of the same general region. 
The setting up of a Federal agency to 
help such groups of ruralites plan, fi- 
nance, and construct facilities to pro- 
vide lights and power for their farms 
and homes was a worthy objective. 
While there could have been question 
as to the extent to which Uncle Sam 
should function as banker for the proj- 
ects, the program, in its broad concep- 
tions, deserved the votes in Congress 
which authorized the agency and its 
program. 

Attention is called to the fact that 
rural folk of the United States, over 
preceding decades, created literally 
thousands of small mutual companies 
and. associations by way of bringing 
telephone service to their farms and 
homes, They helped themselves to this 
modern convenience without aid from 
the government. Then came Franklin 
D. Roosevelt and new theories as to the 
functions the government should per- 
form for its people. REA stands as 
one of the early paternal mechanisms 
evolved to extend specific aid to a large 
and influential segment of the nation’s 
population. 


HE new reasoning was that the 

farmers and residents in farm 
communities ripe for electrical service 
should not need to subscribe the money 
necessary to create the utility as they 
had been willing to do in bringing 
themselves telephones. Just let them 
get together, form their own associa- 
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tion or corporation, approach REA 
with some plans for facilities, then 
make their request for the necessary 
money, whereupon, barring some un- 
expected obstacle, the money would be 
forthcoming at low rate of interest and 
on easy repayment terms. Provision 
was made that the codperative could 
borrow not only for its own financing 
needs but also could obtain money to 
be passed along to members to enable 
them to purchase the devices and ap- 
paratus needed on their farms and in 
their homes so they could make use of 
the electricity. That was the Rural Elec- 
trification Administration — unneces- 
sarily paternalistic, but designed for 
very commendable functions. 

By the Pace Act of 1944, interest 
charge on REA loans, which had been 
averaging around 2.56 per cent, was 
reduced to a flat 2 per cent. New bor- 
rowers are given opportunity to delay 
the start of interest payments for two 
or five years. Instead of a 25-year loan 
repayment limit, this is now extended 
to thirty-five years under the new act. 
The reduction in interest rate more or 
less reflects a lower cost of money to 
the government. There is no such ex- 
planation relative to the lengthening of 
the repayment period, with its accom- 
panying reduction in size of the peri- 
odic instalments to be paid by the bor- 
rowing codperative. One must assume 
that REA helped get the repayment 
provisions of the old law relaxed be- 
cause of experiences making the need 
for such relaxation felt. 


_ appears that not only have the fore- 
going relaxations of loan repay- 
ments and of interest rate been effected 
in changes of law, but that the REA 
executives have gone farther on their 
MAY 9, 1946 
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own account and lowered basic stand- 
ards originally established for the bor- 
rowing cooperatives. This current low- 
ering of standards appearing most ob- 
vious to observers looking from the 
outside relates to the granting of loans 
for construction of lines having ap- 
preciably lower per mile customer av- 
erage and of loans*requiring substan- 
tially greater costs, measured on per 
customer basis. 

A key premise at start of this dis- 
cussion was that standards required to 
be met by associations applying for fi- 
nancing in the past have proved to be 
below rather than above conservative 
levels. That view is not new, having 
been expressed by a number of observ- 
ers. If facts prove that there now is 
a lowering of safeguards never exactly 
adequate, then the developments easily 
may presage trouble. We pass to rele- 
vant facts. 

Public disclosures just at the end of 
1945 that two REA codperatives in 
Oregon, the writer’s home state, had 
confessed insolvency came as a surprise. 
This was the greater because the asso- 
ciations, when bailed out, proved to 
have been in default more than a year 
on their debts to REA. 


HE larger of the associations con- 
fessing failure was the Nehalem 
Valley Electric Association of Jewell, 


third established in Oregon and nine 
years old. Last detailed report showed 
that the association had borrowed 
$119,000 and had 217 customers. 
Members are chiefly farmers and grow- 
ers of fruits and nuts, with a smatter- 
ing of sawmill and forest workers. So 
much of the story of this failure is 
told in the election call sent out to all 
members last November by the codp- 
erative’s secretary that the full text of 
the message is presented on page 618. 

The members of this pioneer project 
showed themselves quite averse to any 
big increase in their electric bills. Re- 
port was that only three voted against 
the proposed merger. The great pre- 
ponderance of the favorable vate is en- 
tirely understandable when one notes 
the “or else” alternative of doubled 
rates—“we will have to increase our 
rates 100 per cent”—set before the 
members. 

A pertinent question is generated by 
the quoted statement of Secretary 
Perkins. It is this: How could it hap- 
pen that the Rural Electrification Ad- 
ministration set this codperative up in 
business under conditions which 
brought earnings only one-half as 
great as needed—or nearly that inade- 
quate, if the secretary possibly exag- 
gerated a bit by way of frightening the 
members? Patently, either the rates 
were too low or other basically faulty 


e 


Oregon, two are now written off as failures. Examination of 


q “AMONG the first eight electric codperatives established in 


the facts seems to indicate that they were set up along rea- 


sonably conservative lines, save perhaps in the matter of 
rates. That ina comparatively short span of time two of eight 
ran into insolvency raises a question as to the chances of suc- 
cess for REA projects now being set up in Oregon and ad- 
joining states on much less conservative basis.” 
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conditions held earnings too low. 
These other conditions might be too 
low average use of electricity by the 
customers—common REA “ailment” 
—or too few customers in relation to 
investment. This latter explanation 
seems ruled out by the fact that there 
were 217 customers in relation to 
$119,000 fixed debt, or an average of 
$548 per customer. There is no intima- 
tion that operating costs were too high. 


WwW low per-customer consump- 
tion of electric energy apparently 
was a factor in the failure, the more 
fundamental trouble of the Nehalem 
Valley cooperative doubtless was a rate 
schedule too low to fit the situation. 
The tendency of the electric associa- 
tions and public power districts of the 
Pacific Northwest to set their rates too 
low has been fairly common. Con- 
tributing to this mistake was the un- 
trustworthy propaganda of the public- 
power crusaders. It was not at all un- 
usual for the propagandists to proclaim 
that the publicly owned utility soon 
would be able to provide electricity at 
lower rates than charged by the busi- 
ness-managed companies. Another 
contributing factor was chargeable to 
the Bonneville Power Administration. 
The BPA management, even from its 
earliest days, publicized what it termed 
“Bonneville objective rates.” These 
hypothetical rates were much too low 
ever to be proper for the average rural 
electric codperative, but sponsors of 
these frequently were misled into think- 
ing they might from the first enjoy 
rates close to that “objective” level. 
The Nehalem Valley association has 
been swallowed into the newly formed 
West Oregon Electric Codperative in 
accordance with the timely salvage 
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scheme devised by the REA experts. 
Views of the other groups which set up 
the West coast project with respect to 
the merger have not come to public 
notice. That they have not relished this 
absorption of a large group of addi- 
tional members who have not paid their 
way and who bring some accumulated 
past-due debt with them is a reasonable 
assumption. 


A youre VALLEY ELectric Codép- 
ERATIVE, INC., in a prosperous 
farming and sheep-raising community 
of eastern Oregon, was written off last 
November 15th. Like the other asso- 
ciation, Jordan Valley Co-op got more 
than a year behind in its payments to 
REA. Its loan debt was low, both in 
the aggregate and on per-customer 
basis. It was $30,000 and the utility 
was listed as having 92 customers. As 
these figures suggest, the territory 
served was compact, with the hamlet 
of Jordan Valley of some 200 popula- 
tion as the core. 

The business and property of this in- 
solvent association were completely 
taken over by Idaho Power Company. 
Payment of the debts was the consider- 
ation, though the power company 
pledged itself to make substantial im- 
provements and extensions. 

In this case, as in the other, a state- 
ment by an executive tells about all the 
pertinent details of the failure. At the 
time of the transfer, President V. P. 
Laca of the codperative made a public 
statement in which he said: 

Service has been supplied by this sys- 
tem at rates approximately 30 per cent 
above the Idaho Power rates. After more 
than five years of operation the cumulative 
results show that the association has not had 
sufficient earnings to take care of its loan 


payments after operating expenses, without 
allowing anything for depreciation or re- 
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Appeal to Which REA Codéperative Members Responded = 
In Voting Themselves Out of Business able 

A RalIsE In RaTEs? op” 
Not if every member of the Nehalem Valley Codperative Electric T 
Association will read this and do as instructed. two 
As most of the members know, we have not been able to meet the be ¢ 
payments on our note to the REA for alittle over one year. Your board suct 
of directors called upon the REA for help to figure out a solution ver} 
whereby we could continue to give electric service to the people in this Pac 
community, preferably without an increase in rates. We have been ponies 
given a chance by the REA, which holds our note, to merge with the 25 | 
West Oregon Electric Coéperative, Inc., which is a combination of vas 
several small co-ops like our own Nehalem Valley Codperative Electric pay! 
Association, which merged and bought out the Vernonia Power Com- spre 
pany holdings. By merging with the West Oregon Electric Codpera- bort 
tive, Inc., we will be able to cut down our overhead and in that way will sion 
be able to meet our obligations to the REA. stan 
If we do not merge we will have to increase our rates 100 per cent in ~ 
order to meet our loan payments. ee 


Now please cast your ballot immediately as we need a two-third 
majority to get this through. £ 
(Signed) Grorce N. PERKINS, Secretary 





mar 

not 
placement of the property. The directors agreed to extend rural lines both to the west Is fi 
came to the conclusion that the continued and southeast of Jordan Valley and to make for 
operation of the property was not econom- service available at the uniform Idaho Pow- . 
ically feasible and could only result in further er Company rates, we feel that we have made ing 
losses under the present circumstances. They the proper decision, for, in the final analysis, post 
requested and obtained from Idaho Power what we desire is adequate and reliable elec- evic 
Company an offer to purchase and take over tric service to meet the growing needs of the ny 
the system at a price which would enable territory. dist 
the Jordan Valley Electric Codperative, Inc., fact 
to pay its loan in full to the Rural Electrifi- 
cation Administration and all other indebted- T= Jordan Valley codperative and 
ness. > : , 

In that the Idaho Power Company has failed without ever having become that 
18 
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overambitious and extended its lines to 
thinly settled neighborhoods. Its mem- 
bers are getting much more dependable 
service from the investor-owned utility 
at substantially lower rates. As to the 
construction of those promised exten- 
sions, it is to be noted that the power 
company is in a very different position 
than was the tiny codperative. The 
widely ranging power company is not 
precluded from making service exten- 
sions which at first do not prove profit- 
able. Under sound procedure, the “co- 
op” was. 

There is a point with respect to the 
two confessed failures which must not 
be overlooked. The two managements 
succumbed to discouragement at the 
very time relief was at hand via the 
Pace Act. Interest charge on the bor- 
rowings had just been reduced about 
25 per cent. Yielding even more relief 
was the new provision under which 
payments on debt to REA may be 
spread over ten additional years for any 
borrower proving need for time exten- 
sion. In spite of these definite and sub- 
stantial ameliorations of loan obliga- 
tions, the codperatives decided against 
trying to continue. These facts suggest 
that their plights were serious. 


S &- this point this discussion has 
dealt with facts of the past. To 
many who read them here, the facts do 
not tell a new or unknown story. There 
is need for them here as background 
for appraisal of the new course now be- 
ing pursued by REA—this agency’s 
postwar program. There is no lack of 
evidence that this new program is a 
distinct liberalization of the old. In 
fact, the REA, in its monthly News 
and its press releases, conveys the idea 
that there devolves upon it a sort of 
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sacred mission to see that all farms of 
the United States are electrified. There 
is effort to influence Congress to view 
REA in that light. There is effort to 
“sell” to the nation the idea that the 
government virtually owes it to farm 
dwellers everywhere to see that they get 
electric service speedily. 

In order that the more remote farm 
sections may be given electricity there 
must be an easing of standards which 
in the past governed the establishment 
of new projects and the extension of 
service into new areas. This relaxation 
of standards has been started. Some 
proof will be given in a moment, but 
the easing of requirements is .so evi- 
dent no great amount of proof seems in 
order. 

From REA headquarters came an- 
nouncement recently that new allot- 
ments to agencies in the three Pacific 
Northwest states of Washington, Ore- 
gon, and Idaho are expected to total 
$18,700,000. This sum virtually will 
double the $19,702,361 allocated in 
these states up to June 30, 1945. Of 
the total sum of intended loans, it was 
said that roundly $13,000,000 would 
be spent on lines to carry electricity to 
13,300 new users. The figures show at 
a glance that the facilities investments 
alone are to equal almost $1,000 per 
customer. In the two Oregon co-ops 
which failed, the sum of $149,000 pro- 
vided facilities for 309 members. The 
investment equaled $482 per member. 


N end of September, 1945, the REA 
agencies in Oregon were using 
2,951 miles of line to serve 10,279 cus- 
tomers, This means an average of 3.47 
customers per mile of line. Lacking 
the figures involved in the prospective 
lending of $7,000,000 more in Oregon, 
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that across the eastern border of Oregon the Long Valley 


q S1ncE this article went to press, the author, Mr. Potts, writes 


Power Coéperative of Idaho had voted 273 to 5 to sell its 
REA-financed system to the Idaho Power Company at an- 
ticipated rates about 33 per cent lower than those of the co- 
Sperative. This followed an earlier purchase by the same com- 
pany of the REA-financed co-op in Jordan Valley, Idaho. 
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comparison is made with figures for 
the trio of states. In them, according to 
the announcement, 3,700 miles of line 
are projected, to take electricity to 10,- 
800 new users. That figures out as an 
average of 2.9 customers per mile of 
line—a customer density of 83 per cent 
in comparison with that in the earlier 
Oregon cooperatives. 

If the average farm use of electricity 
even approached that hinted at by the 
public power enthusiasts, perhaps a 
customer density of no more than three 
per mile might sustain a rural electric 
utility. The writer is not an expert as 
to that. The zealots encountered by him 
talk as though the farmers lacking elec- 
tricity are sadly handicapped and much 
to be pitied, eager to have electric cur- 
rent do a lot of work for them—as it 
handily does. Thus it is easy to imagine 
the amazement of this writer on read- 
ing in Rural Electrification News (is- 
sue of March, 1944) that the average 
monthly consumption of electricity by 
customers of all REA-financed systems 
of the nation in their fourth year was 
71 kilowatt hours. This equals 852 
kilowatt hours a year. It must amaze 
many observers to note how much this 
average farm and rural customer use 
falls below the 1,200-kilowatt hour an- 
nual average usage registered in the 
past year for residential customers of 
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the entire United States. Average 
monthly energy consumption for the 
REA agencies in their third year was 
reported as 60 kilowatt hours and for 
those in operation thirteen to twenty- 
four months was 55 kilowatt hours. 


y the face of facts such as here given, 

REA recently has been lending 
freely to finance lines in Oregon which 
start with even less than a customer 
per mile and, in some instances, where 
the line investment will exceed $1,000 
per customer. Proof is presented in 
newspaper reports here quoted, in con- 
densed space-saving form: 


Sherman County Journal, Moro—“This is 
the start of a $350,000 postwar program to 
bring REA power to farmers throughout 
Sherman and Wasco counties,” Manager Eric 
Johnson of the Wasco Electric Co-op said. 
.. « The project will mean the construction 
of 342 miles of line, serving 342 new cus- 
tomers ... The new Sherman county exten- 
sion will serve 16 farmers. The lines, 20 
miles in length, extend ... 


Oregon Grange Bulletin, Portland—Bid of 
$296,845 by Electric Construction Co. of 
Tacoma, which must be . . . signed by Rural 
Electrification Administrator Claude Wick- 
ard, assured . . . construction of 265 miles 
of codperative, nonprofit rural electric dis- 
tribution line . . . 165 miles of the lire will 
be constructed in Sherman county, and 141 
farmers who have never had central (sic) 
electric service will be supplied. 

Spokesman, Redmond—The Central Elec- 
‘tric Codperative has received a new loan 
allotment of $75,000 from the Rural Electrifi- 
cation Administration . . . This . . . will fi- 
nance construction of 50 miles of lines to 
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provide electric service to 64 farms and other 
rural customers . . . One contract was let 
last August ... The contract . . . covers 71.3 
miles and will serve approximately 68 farms 
upon completion. 


A= of the fundamental objec- 
tives of the Rural Electrification 
Administration in its early days was 
almost universal outside of a few un- 
duly selfish power company circles. It 
has long been the custom of the gov- 
ernment to deal generously with the 
farmers, so perhaps no fuss should be 
made because this agency advances 100 
per cent of the cost of rural power sys- 
tems and bears supervisory costs which 
otherwise would fall upon the bene- 
ficiaries. It might well be recalled, how- 
ever, that this program was launched 
when the country was in a terrible de- 
pression; “make-work” projects were 
everywhere prevalent; the farmers 


lacked funds. Today the farmers are 
lenders, and the government borrows 
wherever it can. 

It is a thought of the writer that the 
American taxpayers, if not the people 
as a whole, are soon going to de- 
mand that directly and through Con- 
gress REA, as an agency operating 
wholly with U.S. Treasury cash, con- 
duct its affairs somewhat according to 
business principles. Any theory that 
this Federal agency is vested with a 
grandiose mission of rapidly placing 
electricity on every farm not otherwise 
obtaining it had better be dropped. 


ig reckless handling of its business be- 

comes evident, a disastrous result is 
likely to be felt by REA. By its own 
acts it will thwart itseli—the program 
for which it exists. 





Complaints on REA Co-op Service 


RITING to the VERNONIA (Oregon) EacLe on Decem- 
ber 11, 1945, Noble Dunlap, local director of the West 
Oregon Electric Co-op, indicates some dissatisfaction with 
service in that area, following the absorption of the defaulting 
Nehalem Valley codperative by the West Oregon group. Mr. 


Dunlap stated in part: 


“I have always believed REA in principle to be a very fine 
act to promote better living in general. However, I am now con- 
vinced that principle and purpose have given away to politics, 
with the main objective of some or most of the employees to 
hold a job by pleasing a boss either in St. Louis or Washington, 
D.C., and there seems to be plenty of jobs being held.” 
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Government Utility 
Happenings 


Private Company in Accord 
With U.S. Power Agencies 


ECENT announcement of a $612,500 
loan by the Rural Electrification 
Administration to a private utility com- 
pany marked the conclusion of a some- 
what unique agreement between the com- 
pany and several Federal power agencies. 
Spokesmen for these agencies—REA, 
the Bureau of Reclamation, and the 
power division of the Interior Depart- 
ment—are hailing this compact as a 
demonstration that Federal and private 
power interests can develop amicably in 
the same areas. To some extent, at least, 
they are supported in this contention by 
representatives of the private utility in- 
volved, the Montana-Dakota Utilities 
Company of Minneapolis. 

The REA loan to the Fidelity Gas 
Company, a subsidiary of the Montana- 
Dakota Company, will finance 70 per cent 
of the cost of construction of new trans- 
mission facilities by the company. Be- 
sides looping the company’s present 
transmission system, the new facilities 
are expected to bring Federal power to 
REA-financed distributive codperatives 
in North and South Dakota and Mon- 
tana. Through an agreement with the 
Interior Department, energy for these 
cooperatives will be delivered into the 
company system from the Bureau of Rec- 
lamation’s power plant at Fort Peck, 
Montana. 

The codperatives will purchase power 
at wholesale directly from the Bureau 
of Reclamation, with Montana-Dakota 
receiving payment in power from the 
bureau for delivery of this energy. This 
arrangement will bring Fort Peck power 
to 18 REA-financed co-ops — 13 in 
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North Dakota, 3 in South Dakota, and 2 
in Montana. 


| gpm pes plans to build 
some 284.5 miles of transmission 
lines, together with necessary substations 
and switches, under the terms of the 
loan. The new lines, to be constructed 
in three distinct sections, will follow 
these routes: Section A, from Reserve, 
Montana, to Zahl, North Dakota, south 
to Williston, North Dakota, then north 
and east to Noonan, North Dakota; Sec- 
tion B, from Battleview Junction, North 
Dakota, east to Kenaston, North Dakota, 
with a branch running south to Stanley, 
North Dakota; Section C, from Glen- 
dive, Montana, to Wibaux, Montana, 
then east to Dickinson, North Dakota. 

The company already has a 15-year 
contract with the Bureau of Reclamation 
for 5,000 kilowatts of Fort Peck power 
for distribution to its own consumers. 
Under the terms of this agreement, the 
bureau has also contracted to supply an 
additional 5,000 kilowatts of “surplus 
power” from Fort Peck when available, 
but this provision is subject to cancella- 
tion within thirty days. Other provisions 
of the contract indicate the extent of 
future negotiations which may be under- 
taken by the company and the bureau. 

F. R. Gamble, treasurer of Montana- 
Dakota, commented : 

Our company’s negotiations on this con- 
tract extended over a considerable period of 
time. Preliminary negotiations were started 
in the Bureau of Reclamation office at Den- 
ver and later transferred to Washington, with 
officials of the bureau, the power division, 
and other agencies of the Interior Depart- 
ment participating. 

One provision of the contract grants to 
the United States a license to transmit elec- 
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tric energy over our transmission system and 
includes use of all facilities of the company, 
including transforming, switching, control, 
and protection equipment necessary or used 
in the transmission and delivery of power 
to the government’s customers. These cus- 
tomers, as defined by the contract, include 
irrigation and drainage projects, and rural 
electrification projects financed by the gov- 
ernment. War plants financed by the United 
States and having a normal maximum de- 
mand of 1,000 kilowatts or more also were 
specified as government customers but, nat- 
urally, have ceased to be a factor in the pow- 
er distribution picture since the contract was 
concluded. 

At the time of the contract’s execution we 
were serving a number of irrigation and REA 
projects in North Dakota and Montana. Un- 
der terms of the contract, we agreed to as- 
sign the contracts with all these customers to 
the Bureau of Reclamation, although a num- 
ber of them were written for periods up to 
ten years. These projects are to be served 
directly by the government at rates agreed 
upon between the customer and the Bureau 
of Reclamation. 

In consideration of the power sold to the 
company by the bureau we have agreed, as 
set forth in other provisions of the contract, 
to pass on to our customers in the area served, 
through appropriate rate reductions, any and 
all savings. The determination of these sav- 
ings is subject to the approval of the Secre- 
tary of Interior. The contract provides that 
the company shall supply the Secretary with 
data and information which he may request 
and he shall have free access to books and 
records of the company. 


| pre operations at Fort Peck cur- 
rently have been suspended during the 
installation of a new 15,000-kilowatt 
generating unit. It is expected that this 
work will be completed late in June, Mr. 
Gamble said. The initial plant at Fort 
Pecle consists of a 35,000-kilowatt gen- 
erating unit. 

Mr. Gamble declared that his company 
hopes to contract for additional Bureau 
of Reclamation power, both from Fort 
Peck and from the Garrison and Oahe 
dams, now under construction, when 
these are completed. Such agreements, he 
added, would permit his company to re- 
tire a portion of its steam-generating 
plant, maintaining the remainder for 
stand-by purposes. 

Interior Department officials reported 
that the Bureau of Reclamation still is 
planning to build certain transmission 


lines of its own. They pointed out, how- 
ever, that the agreements with Montana- 
Dakota made it possible for the bureau 
to avoid a costly duplication of facilities 
in distributing Fort Peck power, facilities 
which would be many months in building 
if and when the necessary appropriation 
were obtained from Congress. 

REA officials also were reported to be 
pleased with the arrangement. “It makes 
possible a program of area coverage ex- 
pansion by the codperatives which we 
estimate will result in the serving 
of 35,000 farms and other rural 
consumers in the area within ten 
years,” one spokesman reported. “The 
lowest wholesale rate now available to 
rural electric codperatives in North and 
South Dakota is 11 mills per kilowatt 
hour, as compared to the Bureau of 
Reclamation rate of 5.5 mills.” 

According to this official, a somewhat 
analogous situation exists in the Pacific 
Northwest, where 12 REA-financed co- 
dperatives are receiving Bonneville Pow- 
er Administration energy through trans- 
mission facilities of private power com- 
panies under “wheeling agreements” 
entered into between the companies and 
Bonneville. 

The codperatives have concluded 
wholesale contracts with Bonneville in 
the same manner as other codperatives 
served directly by BPA transmission fa- 
cilities. Power companies participating in 
these “wheeling agreements” are the 
Washington Water Power Company, 
Pacific Power & Light Company, and 
Mountain States Electric Company. 


* 


Army Engineers Seeking Funds 
For Basin Development 


PPEARING before the House Com- 
mittee on Flood Control during re- 
cent hearings on the Flood Control Bill 
for 1946, Lieutenant General Wheeler, 
Chief of Engineers, USA, especially 
urged the authorization of new funds for 
the development of river basin projects. 
Expenditures on projects already 
under way, plus the estimated cost of 
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work contemplated under recent appro- 
priation bills passed by the Congress, 
General Wheeler said, would commit 
practically all the funds that have been 
authorized for flood-control work in 
these basins. Although Congress has ap- 
proved “comprehensive plans for flood- 
control and other beneficial water uses in 
our large river basins,” he added, “the 
authorizations thus far granted in the 
Flood Control acts have provided only 
for the initiation and partial accomplish- 
ment thereof. These money authoriza- 
tion ceilings are a great deal less than the 
total estimated costs of the approved 
plans.” 
He continued : 

For instance, in the Ohio river basin, proj- 
ects already completed or now under way 
will use all of the available authority; in- 
crease in money authorization is required for 
badly needed local flood-protection projects 
where the flood hazard is serious and for the 
large reservoirs so important to the success- 
ful control of Ohio river floods. Projects in 
the Missouri basin plan for which appropria- 
tions have already been made will cost to 
complete somewhat more than the money 
authorization now available. Expeditious 
progress on all of these basin-wide plans 
throughout the country is the backbone of 
the flood-control program. 


fap eng Wheeler also submitted a 
chart showing the status of funds 
required and the amounts authorized for 
the completion of approved development 
plans for seven basin-wide projects. The 
chart revealed the estimated cost of these 
developments as follows: 


$1,021,266,000 
153,286, 
178,339,000 
685,238,000 


128,091,700 
121,522,900 


Arkansas River 

White River 

Missouri River 

Upper Mississippi 

Willamette River 

Los Angeles County Drain- 
A 273,498,000 


$2,561,241,600 


Projects under way or already com- 
pleted in these seven regions will cost an 
estimated total of $976,690,000, the chart 
showed. 

General Wheeler also commented upon 
the rise in the estimated cost of flood- 
control projects in gerieral subsequent to 
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the submission of Engineers Corps’ esti- 
mates on such projects and their authori- 
zation by Congress. This rise in costs, he 
declared, was due to the following fac- 
tors: 

1. The fluctuating level of prices and values 
in general. “The present level of construc- 
tion costs is at least 25 or 30 per cent higher 
than the corresponding costs in the immedi- 
ate prewar years. .. . It is impossible to fore- 
cast where price levels will be two or five 
years or even six months from now, but it 
is probable that they will not be materially 
less in the next few years.” 

2. Advances in flood-control engineering. 
“_.. the techniques of flood-control engineer- 
ing are constantly being improved. We are 
sometimes able to improve plans of author- 
ized projects (through new techniques of 
engineering )so as to provide greater tansite 
of protection and security. Sound procedure 
dictates that we should build, to the best of 
our knowledge, the most up-to-date engineer- 
ing projects even though somewhat higher 
costs are necessary.” 

3. Changes in the scope of individual de- 
velopment project plans. This is “probably 
the most frequent cause for exceeding orig- 
inal estimates. It is rare, except in the small- 
est local protection projects, for a project to 
be constructed exactly as planned in the be- 
ginning. Opportunities appear for improving 
or expanding the protection originally 
planned and almost always justify the con- 
struction of a more expensive project than 
originally contemplated.” 


* 


TVA Unveils New Farming 
Aids at Machinery Exhibit 


N™ types of farm machinery and 
equipment developed by engineers 
of the Tennessee Valley Authority ‘were 
displayed at a special exhibition at the 
University of Tennessee at Knoxville re- 
cently. Purpose of the exhibition, it was 
announced, was to encourage manu- 
facturers to produce the new devices, 
which consisted of farming aids ranging 
from curers for sweet potatoes to peanut 
harvesters. 

In line with TVA’s policy of aggres- 
sive promotion of new uses of electric 
power, a large amount of the gear and 
gadgets displayed were powered by elec- 
tric motors, although a number of farm 
aids of a different type were included. All 
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the exhibits were “produced by the TVA 
Agricultural Engineering Development 
Division, in codperation with certain col- 
leges. 

The electric curer for sweet potatoes 
is said to reduce the wastage of uncured 
potatoes from an average of 25 per cent 
to 5 per cent. It is estimated that curers, 
which are built around an electric heating 
unit, could be produced to sell at prices 
ranging from $17.50 to $35 each. 

Another featured exhibit was a feed 
grinder, designed especially for small 
farms. Powered by a one-half, three- 
quarters, or a one-horsepower electric 
motor—with a control arrangement to 
regulate the flow of grain into the mill— 
this grinder was reported capable of 
grinding from 1 to 10 bushels per hour, 
depending on the fineness of the feed de- 
sired. It was suggested that such a grinder 
might be used as a community flour mill. 


k= women are described as going 
into something approaching delirium 
over a somewhat complex number called 
the “electric pump-sink cabinet.” This is 
an assembled unit consisting of a kitchen 
sink with faucets, a pressure tank, a 
motor-driven pump, automatic electric 
controls, an extension cable with plug-in 
connections, and the necessary pipe fit- 
tings to reach the farm well. This unit, 
it has been suggested, can be fitted with 
connections to serve a number of farm 
needs beyond the kitchen, including those 
of a bathroom. It is further reported that 
the unit can be installed without the aid 
of an expert plumber. 

Nonelectric exhibits included a sweet 
potato vine harvester (the vines are used 
for fodder) ; a trailer thresher, which can 
be towed behind an automobile and which 
already is in production; a peanut har- 
vester, tractor-drawn ; and a new portable 
sprinkler for overhead irrigation. 


e 
Public Service Commission 
Opposes SWPA Project 


ype oe seer PowER ADMINISTRA- 
TION plans for a vast Federal system 
of transmission lines and stand-by steam- 


625 


generating plants drew the fire recently 
of the Louisiana Public Service Commis- 
sion. 

Ina resolution sent to Louisiana’s dele- 
gation in Congress, the state regulatory 
body urged the defeat of this project, for 
which SWPA has submitted a budgetary 
request of $23,000,000 for initial con- 
struction during 1947. This request, as a 
part of the annual Interior Department 
Appropriation Bill, has stirred consider- 
able congressional debate in recent weeks. 

The commission’s resolution declared 
that the state board was “very interested 
in having the Southwest receive the bene- 
fits of the cheap” power produced by 
hydroelectric plants completed and under 
construction in the SWPA area. How- 
ever, the resolution continued, the com- 
mission “is unalterably opposed to the 
present preferential and discriminatory 
scheme for the distribution of such pow- 
er, and to the wasteful and unnecessary 
duplication of existing transmission 
lines” which would result. 

Under Interior Department policies, 
the commissioners held, “such cheap, 
tax-free power would be made available 
first to certain categories of preferred 
distributors [public bodies, municipali- 
ties, and codperatives] . . . to the disad- 
vantage of existing privately owned, 
regulated utilities.” This, it was added, 
would result in losses to privately owned 
utilities of their most valuable markets, 
“thus inevitably forcing rate increases in 
the sections not receiving such preferen- 
tial treatment.” 

The resolution termed the expenditure 
of public funds for such purposes “dis- 
criminatory, confiscatory of private 
property, economically unsound, un- 
necessary, and inefficient.” 

The Louisiana commission cited the 
offer of 11 private utility companies to 
distribute, with preference to municipali- 
ties and public bodies, all of the power 
produced at hydroelectric plants oper- 
ated by SWPA. The commission favors 
such a plan, the resolution said. 

The resolution was signed by Chair- 
man Lamar T. Loe and Commissioners 
Wade O. Martin and Herman M. Harris. 
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Wire and Wireless 
Communication 


——_ uncertainty as to the application 
of the recent restriction on new build- 
ing construction to telephone companies 
has been encountered at the headquarters 
of the Civilian Production Administra- 
tion. These restrictions affect all new 
buildings for any purpose whatever, esti- 
mated to cost in excess of $15,000, includ- 
ing cost of labor, plumbing, heating, and 
built-in furnishings (such as counters) 
affixed to the realty. 

The general purpose of this CPA re- 
striction was to encourage and promote 
the building of housing units by prevent- 
ing the diversion of scarce labor and ma- 
terial items into nonhousing construction 
work. Although primarily aimed at less 
essential construction, such as theaters 
and recreational facilities generally, the 
order nevertheless applies to all types of 
commercial buildings, including those 
proposed to be constructed by public 
utilities to house plant facilities, commer- 
cial offices, and so forth. 

Cost estimates—for purposes of com- 
ing under the $15,000 ceiling exemption 
—do not, however, include cost of special- 
ized facilities, such as switchboards, 
switching gear, transformers, and utility 
plant items generally, which might be 
housed within such proposed new build- 
ing units. But where the proposed utility 
building unit exceeds the $15,000 esti- 
mated cost ceiling, it is necessary to ob- 
tain CPA approval in the usual form. 
The uncertainty has arisen, however, 
with respect to estimating the cost of 
much larger building units, as to whether 
the applications for CPA approval have 


to be processed in Washington or in the 
field. 

Informal instructions have already 
gone out to some sixty CPA offices in the 
field to the effect that where the total 
estimated cost of a proposed utility build- 
ing is in excess of $1,000,000, the appli- 
cation must be processed in Washington, 
D. C. This means, of course, that appli- 
cations for the approval of buildings 
costing lesser amounts can be processed 
by the field offices without the necessity 
of clearing with headquarters in Wash- 
ington. 


Bf Bie uncertainty has arisen with re- 
spect to the question whether the 
cost of specialized utility plant facilities, 
including installations, must be included 
in this $1,000,000 classification. So far 
CPA policy is to require that the total 
cost of the building, including all new 
facilities installed—whether plant equip- 
ment or otherwise—is to be counted in 
determining whether the $1,000,000 ceil- 
ing applies. Utility men feel, however, 
that, since plant items such as switch- 
boards and central station equipment 
generally are not by their very nature 
competitive with ordinary construction 
materials and labor which might be de- 
voted to the building of housing units, 
CPA might well exclude them from con- 
sideration. 

If CPA ultimately decides on this 
course of action, it will make quite a dif- 
ference in processing utility applications 
which could more easily be handled 
through the field offices. Only very few 
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proposed new telephone company build- 
ings, during the current year, would 
amount to more than $1,000,000 if the 
cost of specialized plant equipment plus 
installation were excluded. But if these 
items must be included—and that is the 
apparent effect of prevailing CPA in- 
terpretation—quite a few telephone com- 
pany and other utility applications will 
have to go to Washington before ground 
can be broken on new projects. 


* * * * 


T= United States Independent Tele- 
phone Association has been giving 
consideration recently to the interesting 
legal question as to whether the use of 
radio by a telephone company in supple- 
menting wire service would operate to 
deprive it of its exemption as a “con- 
necting carrier” under § 2(b) (2) of the 
Communications Act. Asa result of this 
exemption, most independent telephone 
companies operate subject only to a very 
perfunctory form of FCC jurisdiction. 
The question arises whether the use of 
radio facilities by such companies would 
increase FCC jurisdiction. 

USITA counsel, Norman S. Case, 
former member of the FCC and former 
governor of Rhode Island, has recently 
rendered a legal opinion, the effect of 
which was announced by the executive 
vice president of the USITA, Clyde S. 
Bailey, to association members. Mr. 
Bailey’s announcement stated : 

... The [Case] opinion is generally to the 
effect that the exemption would not be lost, 
although it does suggest that some situations 
might develop which might possibly give rise 
to an attempt on the part of the FCC to claim 
jurisdiction. 

Upon this question a written legal opinion 
has also been furnished by the New York law 
firm of Winthrop, Stimson, Putnam & Rob- 
erts to the General Telephone Corporation. 
This opinion is to the same general effect as 
the opinion given to us by our own counsel. 
Likewise a written legal opinion has been 
furnished to the Gary group of companies by 
its Washington counsel, the firm of Wheat, 
May, Shannon & St. Clair. The last-men- 
tioned opinion differs somewhat from the 
others and leans toward the view that the 
FCC might conceivably so interpret the 
statute that an independent company would 
lose the benefit of the exemption, although 
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stating that there is support for interpreting 
the statute in such a manner that the exemp- 
tion would not be lost. 

These are days of intense centralization of 
power in Washington. The disposition of 
government agencies always is to expand 
their spheres of activity. The FCC is no ex- 
ception to this rule. Our association counsel 
recognizes this and so do we. It could not be 
visualized when the Communications Act was 
enacted in 1934 that independent companies 
might wish to employ radio to supplement 
their wire telephone service.” How the com- 
mission will interpret our § 2(b) (2) exemp- 
tion in the light of such use is a question that 
only the event will tell. We naturally hope 
that the commission, when a practical case 
is before it, will interpret the statute as our 
counsel thinks it ought to interpret it. But it 
must be obvious to every independent com- 
pany that our counsel and our association 
are in no position whatever to guarantee that 
the commission will do so. It will, of course, 
be our purpose stoutly to argue that the com- 
mission is without jurisdiction. 


*x* * * * 


| pear ee) Truman signed legislation 
on April 16th making it a Federal 


offense to use coercion against radio 


broadcasters. 

Sponsors said the measure is designed 
to halt certain practices of the AFL 
Musicians Union headed by James C. 
Petrillo. It carries penalties of up to a 


year’s imprisonment and $1,000 fine for 


compelling or attempting to compel 
broadcasters to: (1) Hire more em- 
ployees than they want; (2) pay money 
for services not performed; (3) pay ° 
unions for the use of phonograph 
records; (4) pay again for broadcasting 
a transcript of a previous program. 

The same penalties could be invoked 
against persons interfering with broad- 
cast of cultural or educational programs 
originating in foreign lands. 

In New York city, Petrillo said he had 
no comment on the President’s action. 


x * * * 


Np en companies of American Tele- 
phone and Telegraph Company have 


added about 1,000,000 additional sub- 


scribers since the first of the year, ac- 


cording to Walter S. Gifford, president, 
in the quarterly report to stockholders. 


This is almost twice as many as in any 
MAY 9, 1946 








PUBLIC UTILITIES FORTNIGHTLY 


previous period. About half the 2,000,- 
000 prospective subscribers at the begin- 
ning of the year have been taken care of, 
but new applications continue at “un- 
precedented levels.” About 1,750,000 
applications remain to be filled. 

The Bell system, Mr. Gifford said, 
granted further wage increases during 
the first quarter. “If costs continue their 
upward trend,” he continued, “we shall 
have to ask regulatory bodies to permit us 
to increase revenues by increases in tele- 
phone rates.” 

Long-distance service is at a record 
and 10 per cent higher than a year ago. 
Construction of long-distance circuits has 
progressed rapidly, Mr. Gifford said, so 
that some improvement has been made 
in the service. 

Mr. Gifford expects the shortage of 
plant and equipment to continue through- 
out 1946 with the result that present 
facilities “will be greatly overloaded for 
some time to come.” 

American Telephone and Telegraph 
Company reports for the quarter ended 
March 31, 1946 (figures for March part- 
ly estimated), a net profit of $46,076,000 
after charges and Federal taxes on in- 
come, equai to $2.28 a share on approxi- 
mately 20,209,000 average number of 
shares of capital stock outstanding dur- 
ing the period. This compares with a 
net income of $40,392,953 or $2.07 a 
share on approximately 19,514,000 aver- 
age shares in the March quarter of the 
year 1945. 


| the twelve months ended March 
31st, last, net income was $177,323,- 
000, equal to $8.86 a share on approxi- 
mately 20,014,000 average shares, com- 
paring with a net income of $163,065,- 
879 or $8.47 a share on approximately 
19,252,000 average shares in the twelve 
months ended March 31, 1945. 

Bell system (American Telephone and 
Telegraph Company and its principal 
telephone subsidiaries) reports for the 
three months ended February 28, 1946, 
a net income applicable to the stock of 
American Telephone and Telegraph 
Company of $50,225,611 or $2.49 a share. 
This compares with $46,825,563 or $2.41 


a share in the three months ended Febru- 
ary 28, 1945. 

For the twelve months ended Febru- 
ary 28th, last, net income of the Bell 
system was $182,357,023 or $9.14 share, 
comparing with $173,123,906 or $9.01 a 
share in the twelve months ended Febru- 
ary 28, 1945. 


* * * * 


, ] ‘ue National Federation of Tele- 

phone Workers (independent), 
ready to open a campaign to recruit 125,- 
000 new members, last month warned the 
Electrical Workers (AFL) against 
“muscling in.” 

NFTW President Joseph Beirne, in 
Washington for a meeting of the union’s 
national executive board, said 250,000 
telephone workers now belong to the 
NFTW and “the rest should.” Beirne 
said the executive board was considering 
a report showing the AFL union has “re- 
newed attempts to muscle in” on tele- 
phone work. 

“Our member unions,” he said, “will 
resist all such attempts to take over our 
work. If necessary, we will strike the job 
or refuse to give service where installa- 
tion work has been done by other than 
workers represented by our unions.” 

There has been no AFL move in 
Washington to vie with the NFTW and 
union officials hardly expect one, it was 
reported. 

a ie Oi 


HE management of Western Union 
Telegraph Company is aware of the 
serious problems facing the company, 
Joseph L. Egan, president, told stock- 
holders at the annual meeting, held last 
month. “Weare, nevertheless, reasonably 
optimistic as to our ability to solve them. 
We believe they can be solved in two 
ways and we are already at work on both.” 
For the first two months of 1946 the 
company sustained a loss of about $,- 
500,000, of which about $2,100,000 
represented the cost of the New York 
strike from January 8th to February 11th. 
The two methods of solving the com- 
pany’s problems, Mr. Egan stated, con- 
stitute the rate increase requested of the 
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Federal Communications Commission on 
March 19th, designed to offset $19,251,- 
000 deficit anticipated for 1946, and the 
mechanization of operations to reduce 
the present 70 per cent of revenues going 
for payroll, as well as to increase speed 
and efficiency. The wage expense of the 
company consumes a greater proportion 
of revenues than any other industry in 
the country, Mr. Egan said, and must be 
reduced by increasing business volume 
and by mechanization. 

Western Union does not have the capi- 
tal at this time to finance the mechaniza- 
tion program, he concluded, and can only 
obtain it through improving its credit 
rating, for which purpose the rate in- 
crease is designed. 


* *x* * * 


tb. American Communications As- 
sociation, a CIO union, filed an ap- 
plication in the appellate division on April 
12th to appeal to the court of appéals a 
decision upholding the appointment of 
Samuel Seabury, attorney, as arbitrator 
of a wage dispute between the union and 
the Western Union Telegraph Company. 

On February 9th, Supreme Court Jus- 
tice Aaron J. Levy selected Abraham L. 
Pomerantz, an attornev, as arbitrator as 
part of an agreement settling a 34-day 
strike of Western Union employees. The 
company objected to Mr. Pomerantz’s 
appointment because he had been an 
American Labor party candidate for 
office and because of his labor views. 
Justice Levy vacated Mr. Pomerantz’s 
appointment and named Mr. Seabury. 
The union appealed the substitution to 
the appellate division, which upheld Jus- 
tice Levy’s action. 

* * ok * 


NDER the title, “The Small Telephone 
Exchange Rate Case,” the Inde- 
pendent Telephone Institute, Inc., a com- 
pany of the Gary group, has recently re- 
leased for distribution to the independent 
industry a 32-page printed booklet which 
provides in clear and simple language an 
elementary yet highly informative guide 
to the preparation and prosecution of rate 
cases by small operating companies. 
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The booklet, as is explained in the 
foreword, is intended primarily to bene- 
fit small operating companies—particu- 
larly those having 500 stations or less. 
The text is therefore frankly and pur- 
posely elementary. Avoiding the language 
of the lawyer or experienced accountant, 
it reviews in a simple and forthright man- 
ner both the things which the small ex- 
change owner should know before pre- 
paring a case, and the steps he should take 
to make his case most effective. 

The three principal considerations on 
which the booklet is based are: first, that 
the independent telephone industry as a 
whole would be greatly strengthened if 
all the small companies in it were and 
continued to be prosperous ; second, that 
the starting point to most of the things 
that lead to such prosperity is adequate 
rates ; and, third, that the preparation and 
filing of a rate case is not as difficult a job 
as many small telephone managements 
may have thought it to be. 


* * * * 


Mn radiotelephone service, which 
will permit telephones on any mo- 
bile unit to be connected by radio with the 
general telephone system, will be intro- 
duced in Connecticut on an experimental 
basis by the end of this year, it was an- 
nounced recently. Service will be offered 
first along United States Route 1 between 
New York and Boston. 

The Southern New England Tele- 
phone Company has applied to the Fed- 
eral Communications Commission for 
authority to set up a transmitting station 
in New Haven and in New London. 
These will be so located as to cover Route 
1 as well as serve the urban areas along 
the state’s coast. Applications also have 
been filed by neighboring telephone com- 
panies for stations at Boston, Providence, 
White Plains, and New York city. 

Following the experimental period and 
the filing of necessary tariffs with the 
Connecticut Public Utilities Commis- 
sion, the service will be offered in areas 
along the Connecticut coast. The com- 
pany also will conduct surveys to deter- 
mine customer demand for the service in 
several other parts of the state. 
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Remarkable Gains in 1946 
Utility Earnings Reports 


ey PARATIVELY few utility companies 
issue monthly and quarterly reports, 
and the table on page 631 lists a ma- 
jority of those which have appeared re- 
cently. All but a few show very substan- 
tial gains for early 1946; however, these 
gains may prove misleading to some ex- 
tent since the tax accruals early last year 
were probably on too conservative a basis, 
and, in addition, there are the benefits 
this year of refunding operations and 
savings under the new tax law. Utility 
companies can hardly expect to maintain 
any such favorable rate of increase as 
here indicated. In addition to the abnor- 
mally favorable tax comparison, few rate 
cuts of any size yet have gone into effect, 
and the utilities still enjoy low fuel costs. 
It is obvious that, if the coal strike con- 
tinues for weeks longer, some utilities 
may have to curtail operations as their 
coal piles begin to be depleted. Moreover, 
as 1946 progresses utilities may begin to 
feel the effects of the record low rainfall 
in the East (since January Ist); this 
might mean eventual use of stand-by 
plants, and fuel costs for such plants will 
be more expensive than ever—probably 
over $5 a ton if the demands of the bitu- 
minous coal miners are granted. On top 
of that would be the rise in freight rates 
which might boost the figure to $5.25 or 
about 17 per cent over last year’s cost. 
Only about half of the electric power and 
light output is protected by coal clauses, 
according to Dow-Jones, since, as a rule, 
higher fuel costs can only be passed along 
to industrial consumers. (Consolidated 
Edison is an important exception.) 
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Financial News 


and 
Comment 


By OWEN ELY 


Higher labor costs will also be a factor 
in the later trend of earnings. Hence the 
percentage gains of net income shown in 
the accompanying table will doubtless be 
sharply reduced as the year progresses. 
Nevertheless they are an encouraging 
stimulus to the resumption of equity 
financing by the utilities—almost a for- 
gotten method of raising new capital. 


* 


Utility Analyses by Wall 
Street Houses 


‘_o latest monthly utility review, is- 
sued by Josepthal & Co., includes 
analyses of American Gas & Power, 
Minneapolis Gas Light, Illinois Power, 
Midland Realization and Midland Utili- 
ties, New England Gas & Electric, and 
Public Service of New Jersey. Regard- 
ing Minneapolis Gas Light, Truslow 
Hyde thinks “the stock will probably com- 
mand good regard among gas company 
securities and could be expected to sell 
at 14 to 15 times earnings.” Based on a 
value of 14 and the exchange ratios pro- 
vided under the amended recapitalization 
plan of American Gas & Power (now 
before the U. S. District Court at Wil- 
mington for enforcement), American 
Gas securities would have the following 
indicated values: 6 per cent debentures, 
122; 5 per cent debentures, 116; common 
stock, 14; warrants, 94. The value of the 
old common (currently around 19) might 
work out as high as $22-$26 if a higher 
price-earnings ratio could be used. 

In commenting on the new Illinois 
Power plan proposed by the company 
(not the one proposed more recently by 
North American Company) the review 
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concludes that common stock earnings 
would be diluted by conversion of the 
preferred stock, and share earnings of 
$2 to $2.75 estimated on the new basis 
would not make the stock especially at- 
tractive, except perhaps on a long-term 
basis. Commenting on the Midland com- 
panies, the review refers to the distribu- 
tion of Northern Indiana Public Service 
common stock, which will be made to 
Midland stockholders. Realization would 
distribute 1.4 shares for each share of 
its own stock and Utilities 1.75 shares 
(with a small amount retained in its port- 
folio). The cheapest way to buy the new 
stock, it is concluded, is to purchase Mid- 
land Realization, on which basis Public 
Service might be obtained at a cost of 
around $16 a share. While the latter is 
a second-grade stock (because of a 16 


per cent stock ratio to total capitaliza- 
tion and a temporary dividend limit to 
half of available earnings), the stock 
under normal conditions might earn 
around $1.75 to $2 a share, it is estimated. 


HE new recapitalization plan of New 

England Gas & Electric should re- 
sult in a conservative capital setup, ac- 
cording to Mr. Hyde’s analysis. He com- 
ments as follows on the potential value 
of the new common stock : 


Estimated 1946 pro forma consolidated 
earnings amount to $1,690,000, equal to 74 
cents a share on the common stock before 
sinking-fund requirements of 10 cents a 
share. With a strong working capital posi- 
tion and a large amount of liquid funds re- 
served for construction purposes, the com- 
pany should be able to follow a liberal divi- 
dend policy and an annual dividend rate of 
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60 cents a share would appear reasonable. 
Although the company is not considered 
among the strongest utility systems and its 
common stock would probably sell at a rela- 
tively conservative price-earnings ratio, it 
should command a price of 11 to 12 which 
would be 15 to 16 times estimated pro forma 
earnings, and afford a return of 5 per cent 
to 5.45 per cent on the basis of a 60-cent 
dividend rate. 


On this basis the old $5.50 preferred 
stock might be worth about 122-144. 
(The stock is currently selling around 
123 and has arrears of $54.) 

Regarding Public Service of New Jer- 
sey, the Josepthal review holds that the 
position of the preferred stock has been 
weakened by the recent Securities and 
Exchange Commission comment in the 
North Boston Lighting Case. North 
Boston is a subholding company in the 
New England Power Association sys- 
tem, with a noncallable $3 preferred 
stock which is considered high grade. 
The SEC, in considering the possible 
value of this preferred stock in dissolu- 
tion, commented that on a normal market 
basis it might be worth as much as $75 
a share (to return a 4 per cent yield). 
However, the stock could be retired at 
$50 in dissolution and “the record indi- 
cates that, for some time prior to filing 
of the original plan, the management has 
had under consideration the dissolution 
of NOBO because it is desirable to do so 
apart from the impact of § 11 of the act.” 


T is therefore concluded that the liqui- 
dation value of $50 “must be given 
considerable weight in evaluation of the 
preferred stockholder’s claim.” The re- 
view holds that the Public Service of New 
Jersey preferred stocks have a similar 
but weaker position and the NOBO de- 
cision suggests the possibility that they 
could be eliminated at less than the pres- 
ent market prices. New Jersey common 
may ultimately have a value above 40. 
In the April 11th issue of Pustic 
UTILITIES FoRTNIGHTLY (page 502-3) 
Josepthal & Co.’s adverse comment on 
Southwestern Public Service was quoted. 
A more favorable view of the company’s 
stock is taken by Harold H. Young of 
Eastman, Dillon & Co., who feels that the 
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stock offers good possibilities for long- 
term appreciation because of above 
average growth possibilities in the area 
served. Additional reasons are the ex- 
cellent progress in placing the company 
on a sound financial basis, and in develop- 
ing a well-integrated operating company 
system. The management has proved it- 
self able and aggressive, in Mr. Young’s 
opinion. Earnings on a tax-adjusted pro 
forma basis, including a contribution 
from construction work now in progress, 
are estimated at around $3 a share. (For 
the fiscal year ending August 31, 1946, 
$2.50 might be shown.) The dividend 
rate has been raised from $1 to $1.80. 

Baker, Weeks & Harden has issued a 
lengthy analysis of United Gas Company 
common stock, the market value of which 
will play an important role in the retire- 
ment of Electric Power & Light pre- 
ferred stock. The firm points out that the 
system is well integrated, owns huge re- 
serves of natural gas, and has access to 
other large sources, and that the area it 
serves is growing more rapidly than the 
rest of the country. Oil and sulphur 
operations contribute to the consolidated 
results. The capitalization is conserva- 
tive and hence the common stock “‘has the 
qualities demanded by institutional in- 
vestors.” The company’s net current 
position is comfortable and with the sub- 
stantial depletion and depreciation 
charges permits a relatively high pro- 
portion of earnings to be dispersed in 
dividends. The dividend rate now ap- 
pears to be 80 cents, and 1946 earnings 
are estimated at around $1. 


age Boston CorPoraTION has issued 
a printed analysis of Utah Power & 
Light Company common stock. The 
article concludes that, with a yield of 5 
per cent, a price-earnings ratio of only 
114 times earnings of $2.10 (before 
amortization), and with somewhat high- 
er normal postwar earnings possibilities, 
“this stock possesses the safety factors 
which will place it in an increasingly im- 
portant investment category, and its 
present price still reflects its recent his- 
tory rather than the promising future 
which appears to lie ahead.” 
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Holding Company Preferred 
Stocks 
Wa a few years ago the majority 
of holding company preferred 
stocks were considered highly specula- 
tive, in the past four years they have en- 
joyed a phenomenal “comeback,” a num- 
ber of issues having recovered over 100 
points. Under changed market condi- 
tions, a number of them can now be paid 
off either at par and dividend arrears, 
or at the redemption price plus arrears, 
under pending integration plans. Ex- 
amples are American Water Works, 
Central & South West Utilities, Com- 
monwealth & Southern preferred, 
Northern States Power (Delaware) pre- 
ferred, etc. 

Where the full amount is not paid in 
cash, the value obtained in new securi- 
ties may run even higher than the re- 
demption price and arrears. For example, 
the utility staff of the SEC has proposed 
that holders of Northern States Power 
preferred stocks, who are willing to ex- 
change for the common stock of the 
Minnesota operating company of the 
same name, should receive call price plus 
arrears, together with a bonus of 10 per 
cent for “going along with the plan”; 
those who prefer cash would not receive 
the bonus. A “when issued” market 
would be established in the new stock 
with SEC approval, so that there would 
be a practical market valuation on which 
to gauge the number of shares to be given 
the preferred. This is a new idea and one 
which would hardly have been considered 
by the commissiorf several years ago, but 
it seems an excellent way of handling the 
valuation dilemma which has caused so 
much litigation and delay. Why not ap- 
ply the same method to Consumers Power 
and other subsidiaries which Common- 
wealth & Southern may wish to liquidate, 
thus avoiding the necessity for token 
sales of stock as suggested in the man- 
agement plan? 

If this method of “when issued” mar- 
kets should be adopted more generally, 
the commission would doubtless call for 
a prospectus on each new issue in ad- 
vance of trading. In this connection pro 


633 


forma earnings figures based on 1946 
taxes would seem essential, together with 
a statement from the management re- 
garding dividend policy. These two fac- 
tors are all-important in arriving at a 
correct market valuation. 


N the list on page 634 are tabulated 

the principal utility holding company 
preferred stock issues in which there are 
current markets. (A few have been 
omitted because market prices were not 
readily obtainable.) Some of these issues 
have recently resumed dividends at the 
regular rate (American Power & Light, 
Electric Power & Light, Niagara Hud- 
son first preferred) ; and others such as 
Northern States Power and New England 
Power Association have increased their 
payments to the regular rate. 

Omitted from our list for lack of space 
are four issues of Public Service Cor- 
poration of New Jersey, which, of course, 
have always paid their regular dividends 
and are regarded more as operating com- 
pany stocks. They present a special prob- 
lem of retirement of noncallable issues. 
The question as to whether preferred 
stocks should receive par or redemption 
price in dissolution under a holding com- 
pany integration plan has long been a 
vexing problem ; the current trend is to- 
ward the redemption price. Another 
major problem as to whether noncall- 
able issues should obtain a premium over 
their par value (usually the call price in 
dissolution) is expected to receive an 
answer when the SEC decides the Ameri- 
can Light & Traction Case. 


e 
New North American Plan 


_ North American Company re- 
cently filed a new integration plan 
but it seems unlikely that this can go into 
effect in the near future because of the 
opposition by President Van Wyck of 
Illinois Power Company (which several 
years ago brought suit for some $26,- 
000,000 against North American). 

The old plan filed nearly three years 
ago suggested the creation of four re- 
gional holding companies and a liquidat- 
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ing company. Under the new plan there 
would be only one regional holding 
company, Missouri-Illinois Company, 
and a liquidating company to handle 
miscellaneous assets. Stockholders would 
receive warrants to buy, at not over $6, 
a divestment unit consisting of fractional 
shares of companies to be disposed of. 
Each share of North American would 
also receive one share of common stock 


of the Missouri-Illinois Company and a 
share of the new liquidating company. 
The divestment unit would consist of 
one-fifth share of Cleveland Electric, one- 
quarter share of Wisconsin Electric 
Power, one-fifth participating unit of 
Washington Railway & Electric (each 
unit represents one-fortieth of a share 
of common stock), and one-tenth share 
of St. Louis County Gas. 
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HOLDING COMPANY PREFERRED STOCKS 


Amer. P. & L. $6 p 

Amer. P. 

Amer. Lt. & Trac. 6% pfd. scl 

Amer. Water Works $6 pfd. 
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Cities Service Co. $6 pfd 

Cities Service Co. 60¢ pref. B 

Cities Service Co. $6 pref. BB 
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—_ it is the season of the year when 
utility companies report to their 
stockholders upon the affairs of the pre- 
ceding year. Many of these annual re- 
ports for 1945 have already come to 
hand from all sections of the country. A 
glance through their pages discloses that 
in most of them much thought and care 
have been devoted to their preparation 
so as to present the story of the year’s 
business in readily understandable form. 

An increasing tendency is noticeable to 
bind the report in an attractive cover— 
some with an artistic design in color— 
and to make liberal use throughout the 
pages of graphic charts and tables explan- 
atory of the accompanying text. Also, in 
a number of reports are to be found il- 
lustrations, not only of the companies’ 
physical properties and a variety of oper- 
ating scenes, but pictures of manufactur- 
ing processes in the plants of industrial 
customers. Rural electrification, too, is 
given more attention than heretofore. 

All of these factors suggest an aware- 
ness on the part of the utility company 
managements of the value to their in- 
vestor and public relations, in telling their 
story so that it will be readily understood 
by those who may not be too familiar with 
the terms customarily used in financial 
statements. 


NVESTORS in our American corpora- 
tions represent all walks of life. Sur- 
veys have shown that stockholders want 
reports in simple, nontechnical words. 
They want facts about the past activities 
and the future outlook of the business. 
They like pictures, graphs, and charts. 
They are interested to know the back- 
ground of the men in the management. 
All this is perfectly natural human 
interest. That it is so recognized by many 
utility managements is indicated as one 


What Others Think 


Annual Reports of Utilities Trend 
Toward Graphic Style 


turns the pages of these reports. The 
utility business, being of such importance 
in our egonomy, has a factual story to tell 
which goes far beyond the figures in the 
earnings statement and balance sheet, es- 
sential as they may be to the complete re- 
port. It is gratifying to note how many 
companies sense the necessity to present 
their story in attractive form so it will 
make interesting reading to many people. 
In these days when there is increasing 
activity by groups which favor govern- 
ment competition with business, there is 
very real need for education of the Amer- 
ican people regarding free enterprise, and 
what it means to each citizen to have it 
preserved. These business-managed, tax- 
paying companies in the utility industry, 
whose annual reports are characteristic 
of the trend mentioned, are making a sub- 
stantial contribution to a clearer under- 
standing of these matters. This is to be 
noted especially where reference is made 
to the competition of public power proj- 
ects, and the fallacies disclosed in the 
views advanced by their advocates. 


A evidencing the attention being 
given to the make-up of the annual 
report, there has been issued by Ebasco 
Services, Inc., for the special use of its 
client companies, a 60-page pamphlet— 
“Reminders for Utility Annual Reports.” 
Beginning with a reference to “What the 
Surveys Show” as to stockholders’ pref- 
erences with respect to annual reports, 
there follows brief, pertinent comment, 
with reproductiori of actual pages from 
annual reports of utility and industrial 
concerns, which serves to illustrate the 
particular subject heading. 

Among the subjects and comments are 
these: 


Where the Money Went—Various ways to 
show this in graphic form. 
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A “What It Takes” (to supply electricity) 
section in the annual report can do much to 
bring ELECTRICITY and the organization 
it comes from into the public esteem which 
is deserved. 

Electricity on the Farm—Certainly this 
topic deserves a prominent section in the an- 
nual report if for no other reason than to 
let people know that government agencies are 
not “doing it all.” 

Tell what electricity does in running the 
machines in factories. 

History of the Company—Story of early 
days and company’s growth and progress 
hand in hand with the territory served. 

Brief Biographies of Management—Pho- 
tographs. 

Old Timers. 

Cost of Living Up—Cost of Electricity 
Down. 

Territory Served—Map. 

Plans for the Future. 

Investors—by Groups. 

Technical Language Is Taboo. 

Explaining the American Business System. 


The illustrations in this pamphlet are 
a practical support to the text. They are 
reproduced from the actual reports of na- 
tionally known concerns, which have evi- 
dently considered it advantageous to in- 
form their own stockholders about these 
various phases of their business. The 
publication of this pamphlet of “re- 
minders,” as a comprehensive com- 
pendium of practical suggestions on the 
make-up of utility annual reports, indi- 
cates the importance attached to this par- 
ticular phase of the utility business. 


, I ‘HE extracts which follow from some 
of the current annual reports will 
indicate how various utility companies tell 


their story to their stockholders. Selec- 
tions have been confined to certain topics 
which may serve to illustrate the variety 
of matters touched upon and the manner 
of presenting them. 

Northern States Power Company, 
right at the beginning of its report, 
refers to the work of the management 
as follows: 

The direct supervision of the work of 
the system is taken care of by its officers. 
Matters concerning the general policy, how- 
ever, are principally the responsibility of the 
board of directors of Northern States Power 
Company (Minnesota). It is of vital im- 
portance, therefore, that they be men of in- 
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tegrity and intelligence. If the board is well 
selected, the officers have at their service the 
advice of directors with a vast fund of busi- 
ness experience in many fields. The responsi- 
bilities are great. The fees paid for attend- 
ance at directors’ meetings are moderate for 
such men. Analyses of earnings and other 
statements and study of special situations 
are necessary. In order to undertake these 
tasks, directors must be actuated by high 
ideals of responsibility to the public, recog- 
nizing the importance of our system not only 
to its stockholders, but to the development of 
the territory served. 


Its stockholders represent many di- 
verse groups of people. The report states : 


. The stockholders of the company con- 
stitute a typical cross section of thrifty 
American life. The list of stockholders in- 
cludes businessmen and women, doctors, 
lawyers, teachers, housewives, mechanics, 
farmers, laborers, churches, colleges, insur- 
ance companies, and investment trusts. The 
average holding of preferred shares has in- 
creased from 12.8 shares in 1944 to 13.45 
shares as of December 31, 1945. A consider- 
able number of stockholders have held their 
stock for more than twenty years. Through 
long association with them, through good 
years and bad, the management is fully 
aware of its responsibility to stockholders. 


As to taxes, this illuminating comment 
is made: 


For the year under review, total system 
taxes, without benefit of the credit referred 
to..., amounted to: 

31. 18 cents out of every dollar of revenue 

1.6 times total operating payroll 

1.88 times total interest and dividends paid 


by the system 
$16,591,158.41 


Total taxes 
Total electric residential 
$16,714,913.82 

The amounts paid to the communities 
served in the form of real estate, personal 
property, and other taxes make the system 
important to those communities aside from 
the value of the services rendered. 


Lso, the importance of employee and 
labor relations is discussed, with this 
opening statement: 


If an annual report deals only with money, 
machines, and property of the organization, 
it tells only part of the story. The people 
connected with it are vital to the success of 
the organization and we believe this company 
has a right to be proud of its system em- 
ployees. The interests of management and 
employees are mutual and best results can 
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only be secured where confidence in each 
other exists. It is management’s responsi- 
bility to earn the confidence of employees 
and that is our policy. As a result of this 
procedure, stability of employment, and con- 
sequent length of average employment, there 
is something akin to a family feeling 
throughout the organization. 


Duquesne Light Company, in a com- 
ment upon its operating accomplishments 
during the war, makes this pertinent ob- 
servation : 


The war job, which required expenditures 
by the company of many millions of dollars, 
was done within the framework of the free 
enterprise system, without government aid 
or subsidy, and in accordance with the free 
democratic processes by which this nation 
has grown great. 


And at the close of the president’s letter 
is this thoughtful statement : 


It is the privilege [of this company] to 
supply essential public services. The ability 
to discharge satisfactorily the resultant ob- 
ligations to the public, to the employees, and 
to those who have provided the funds which 
motivate the business, requires the recogni- 
tion by each of the appropriate interests that 
are involved. Each is important, and each 
is dependent upon the others. A rightful bal- 
ance among all three must prevail to insure 
adequacy, continuity, and dependability of 
electric and steam service at fair and reason- 
able rates. 


eres Gas AND Etectric CoMPANy, 
- in the course of its general remarks, 
makes this statement: 


We continue of the opinion that under 
normal conditions stability can best be 
achieved by striving for expanding markets 
and increased production, with unit selling 
prices at the lowest levels consistent with 
the maintenance of satisfactory service, fair 
wages to employees, financial soundness, and 
a reasonable return to investors. 


Reference is made to atomic energy in 
these words: 


...In recent months the feasibility of 
harnessing atomic energy to industrial use 
has stimulated the public imagination, and 
provoked speculation as to whether peaceful 
applications of this energy may in time pro- 
foundly affect the electric power industry. ... 

A vast amount of research and experimen- 
tation remain to be done before its practical 
value for business purposes may be deter- 
mined. Such research may take several years. 


There is, however, good authority for be- 
lieving that if atomic power can ever be 
economically justified, its production may be 
accomplished only in very large plants which 
would supplement rather than supplant ex- 
isting sources of electrical supply. It may 
be pointed out also that the expense of power 
generation is a relatively small fraction of 
the cost of supplying electric service. 


eB H-. tax exemption of government- 
owned utilities is touched upon as 
follows: 


The constant withdrawal of more and more 
property and income from the reach of taxa- 
tion is a subject which should receive legisla- 
tive attention. No valid reason now exists 
for continuing this unfair and discriminatory 
practice. Those served by publicly owned 
utilities should not escape a fair share of 
the higher burden of taxation which now ap- 
pears to be permanently associated with our 
economy. The question is not primarily one 
of public as against private ownership, but 
rather one of equitably distributing the tax 
burden. 

If government ownership cannot compete 
with investor capital without the benefit of 
a subsidy in the form of tax exemption, it 
has no place in a society founded on the 
private enterprise system. 


Service of electricity to farms and 
plans for extension of this rural service 
are noted: 


It is estimated that we now supply electric 
service to approximately 76,000, or more than 
90 per cent, of the farms in our service area 
in northern and central California. These 
76,000 farms used in excess of 1,000,000,000 
kilowatt hours of electricity in 1945, includ- 
ing deliveries of almost 900,000,000 kilowatt 
— under our agricultural power sched- 

es. 

Under the company’s liberalized line ex- 
tension policy, electric lines were exten 
into a number of rural areas. This program 
was accelerated in the latter part of the year. 
Our plans call for the construction of many 
miles of additional lines in 1946, 


Among various matters relating to em- 
ployees and their interests, this mention is 
made of the activities of the Pacific Serv- 
ice Employees Association : 


... This association, in operation for twenty- 
nine years, is a voluntary organization con- 
ducted entirely by its members for beneficial, 
educational, social, and recreational purposes. 
At the close of the year its membership num- 
bered 8,379, of whom 956 were still in mili- 
tary service. 


MAY 9, 1946 638 





WHAT OTHERS THINK 


The association’s major activity is its edu- 
cational a. which is available to all 
employees of the company. In 1945 the asso- 
ciation sponsored lectures which at- 
tracted an aggregate attendance of more than 
18,000 employees, and granted 1,544 certifi- 
cates for successful completion of educa- 
tional courses. 

Also, this reference is made to a new 
supervisory training program : 

Realizing that high standards of employee 
efficiency and morale can best be attained 
th h a trained supervisory force, the com- 
pany during 1945 engaged in a comprehensive 
supervisory training program especially de- 
voted to the relationship of the supervisor 
to the worker. The course was taken by 
1,800 employees, including every supervisor 
from the first level of supervision to top 
m ement. The program will be continued 
in order to retain and add to the good. results 
already achieved. 


HE Cleveland Electric Illuminating 

Company calls attention thus to the 
contrasting conditions in its earnings 
position from prewar to postwar times: 


Over the 7-year s from the first day 
of 1939 to the last of 1945, the company in- 
creased its plant and: property $31,900,000, 
much of this expansion being made to supply 
power for Victory. 

Continuing the comparison between 1945 
and 1939, total revertues in 1945 were 53 per 
cent greater, but total operating expenses, 
including provision for postwar adjustments, 
were 85 per cent greater. Contributing to 
this rise in operating expenses were the fol- 
lowing: w: and salaries to operating em- 
ployees, up 70 per cent; fuel, materials, sup- 
plies, and other expenses, up 133 per cent; 
and taxes to Federal, state, and local govern- 
ment, up 33 per cent. 

The $3,398 average pay per employee for 
1945 was 74.6 per cent higher than for 1939; 
and the average cost of coal, $4.59 per ton, 
was 50 per cent higher. 

Earnings for stockholders in 1945, with- 
out giving effect to revenues impounded or 
in suspense for the year, were $1,800,000 
less than for 1939, a decrease of 20 per cent. 


This utility company, one among sev- 
eral which are engaged in fostering in- 
creased industrial development in the ter- 
ritory they serve, has this to say about 
its program: 

The extent of the wartime expansion of 
industry in this area was due in important 
measure to this company’s industrial develop- 
ment campaign, plus the fact that the com- 
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pany was constantly in a position to provide 
plenty of power at rates among the lowest in 
the nation. ... 

While the company’s campaign is thor- 
oughly organized as an es sales op- 
eration, the large measure of success which 
it has gained is due to codperation it has been 
accorded by, and has given to, railroads, 
banks, consulting engineers, real estate firms, 
chambers of commerce, municipal officials, 
governmental agencies, and others. 

By extensive national advertising the com- 
pany has made the Cleveland-northeast Ohio 
area known as “The Best Location in the 
Nation” for production, distribution, and 
management headquarters. Magazine and 
newspaper advertising is supported by direct 
mail, brochures, personal selling, and a con- 
fidential and complete location engineering 
service which is furnished free to industrial 
concerns. 

This expansion benefits everyone in the 
Cleveland-northeast Ohio area directly or in- 
directly, for here the products, payrolls, 
and profits produced by industry constitute 
the foundation of all prosperity, culture, and 
progress. 


And, under the heading “Looking For- 
ward,” the reader’s attention is directed 
to the anomalous and inequitable situa- 
tion with reference to rates and taxes: 


To enable the self-supporting, tax-paying 
companies in the electric light and power 
business—including this company—to con- 
tinue to provide in peace, as they did in war, 
for all demands for service in full and on 
time, there must be just rate regulation and 
fair taxation. These are fundamental to 
preservation of the sound financial structure 
together with the record of earnings neces- 
sary to attract additional investment to pro- 
vide increased facilities as required for serv- 
ice to the public. 

It plainly is contrary to sound principles 
of economics and democratic government 
that, with costs persistently rising in ratio to 
revenues, rates should be reduced so severely 
that it is impossible to earn a fair return; or 
that taxes collected from self-supporting 
companies should be used to help support 
competing, government-owned electric sys- 
tems which are largely tax exempt and, in ad- 
dition, are subsidized out of tax revenues 
collected from industry and its customers. 


HE Connecticut Light & Power 

Company also has something to say 

on this “tax avoidance” question. Under 

the heading “Fair Competition,” its 
stockholders are told: 

While we, in common with all other private 
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business, welcome the reduction in our ex- 
tremely high taxes as the result of the re- 
cently enacted Federal tax. law, we, never- 
theless, regret that the TVA and other Fed- 
eral or municipally owned agencies are still 
not required to pay any taxes in support of 
the Federal government. In addition, many 
of these agencies pay inconsequential interest 
rates and are favored by special privileges, 
such as preferential freight rates, free mail- 
ing and publicity, and freedom from the 
regulation of both Federal and state agencies. 
These and other subsidies and preferences 
are rarely discussed factors in the widely 
publicized lower operating costs and rates of 
these agencies as compared with those of 
business-managed companies. 

As a result of this discrimination, the cus- 
tomers in those parts of the country where 
the publicly owned agencies operate are not 
paying their fair share of taxes which, of 
course, means that in other parts of the coun- 
try the citizens must pay more than their 
fair share. It is to be hoped that Congress 
will recognize the situation and take effective 
steps to correct the evil. 


As to atomic energy, this informative 
comment is made: 


While no one can, at this time, positively 
forecast when or if the new source of energy 
will be applied to industry andthe generation 
of electricity, it is evident that if atomic en- 
ergy is finally harnessed at a reasonable pro- 
duction cost, it will serve our industry only 
as a cheaper substitute for coal. 

Electricity, whatever the source of energy 
for its generation, would still have to be 
transmitted and distributed for use in fac- 
tories, stores, and homes. It is interesting 
to note that the transmission and distribution 
facilities of the nation’s electric companies 
account for two-thirds of their total in- 
vestment. This huge investment would not, 
of course, be affected by the substitution 
of atomic energy for coal in the generation 
of electricity. 

The electric industry will follow with 
interest and give every encouragement to the 
future development of atomic energy for 
practical, peacetime uses. 


Looking to the future, a confident out- 
look is shown: 


Our extensive, long-range expansion and 
improvement program, which is now under 
way, is an expression of confidence by our 
company in the future of Connecticut. We 
believe that this sizable construction program 
will encourage industrial expansion and the 
development of new industry and business in 
our state. The largest possible amount of the 
money to be expended on the program will 
be spent for materials and supplies made 
and sold in Connecticut. It has always been 
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our policy to do our full share in maintain. 
ing and encouraging full employment and 
prosperity throughout the widespread area 
we serve. 


This company’s report closes with this 
paragraph upon free enterprise and gov- 
ernment competition : 


The utility industry has made a highly im- 
portant contribution to public service and 
the national welfare by providing increas- 
ingly good service at a constantly decreas- 
ing cost to the public. This performance is 
a striking example of the way our system 
of free enterprise works. The industry can 
maintain and improve that high standard 
of performance if given fair opportunity. 
It cannot be maintained or improved if dis- 
criminatory government competition is per- 
mitted to expand, stifling initiative and dis- 
couraging investment of capital. 


( Sane Power Company ( Mich- 
igan) devotes considerable space to 
farm electrification : 


At the present time, electric service from 
existing rural lines is available to 92 per cent 
of all farms in the company’s 50-county farm 
service area, and 86 per cent of all farms 
now actually have service. This rural sys- 
tem embraces a total of 20,008 miles of lines, 
serving 132,919 rural customers, including 
82,063 farms. 

This rural work of the company extends 
back to the pioneering lines of 1924 and 1926. 
Available reports indicate that this company 
not only serves more farms than any other 
electric utility, but also serves one of the 
largest contiguous farm territories in the 
country. 

Our company’s rural lines are an impor- 
tant force in the economic and sociological 
development of Michigan. They make farm 
work easier and more profitable. They bring 
to the farm home the labor-saving conven- 
iences that city homes enjoy. They help 
spread radio’s news, education, and enter- 
tainment. They broaden the usefulness of 
public buildings. And they make the rural 
areas and small communities increasingly 
attractive for the establishment of stores, 
service stations, and small industries. 

Electric uses on the farm continue to 
grow, the average consumption per farm for 
1945 having increased to 2,178 kilowatt 
_— a gain of 226 kilowatt hours over 


This service was supplied at an aver- 
age of 2.52 cents per kilowatt hour. The 
availability of ample electric capacity, with 
facilities adequately and continuously main- 
tained, both important factors in farm op- 
eration, and at rates which encourage vol- 
ume use at progressively lower prices, has 
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“YOU’LL HAVE TO PARDON ME, MR. HAPGOOD—I’M ALL 
THUMBS TODAY” 


brought new opportunities to Michigan 
farmers. 

Farm residential service is supplied at the 
same standard rates in effect in urban com- 
munities, which rates provide substantially 
cheaper electricity than those of any of the 
governmentally sponsored rural projects in 
this area, despite tax exemptions with which 
such projects are favored. 

The company’s farm service specialists 
found particular fields of usefulness to cus- 
tomers during the war period, when new 
equipment was generally unavailable and re- 
pair materials scarce, in working with farm- 
ers in devising “homemade” equipment and 
methods for utilizing electric service. The 
necessity for adequate wiring to allow for 
the connection of additional equipment and 
greater use of old and new equipment is 
being actively stressed. 


ONSOLIDATED Gas ELEctric LIGHT 
& Power CoMPANY OF BALTIMORE, 
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under its “General Comments,” states: 


The operation of a large utility supplying 
electricity and gas is intimately geared to 
residential and industrial development 
within the area which it serves. It must plan 
for and meet the demands of customers dur- 
ing periods of orderly growth in peacetime, 
and likewise be prepared for sudden in- 
creases in load when new industrial plants 
are located in its territory or major expan- 
sions of existing plants occur. 

Utility companies are also called upon 
during periods of abnormal expansion— 
such as the great World War from which 
our country and its Allies have emerged 
victorious—to render services which meet 
the pressing demands of an emergency. 

It is a matter of deep personal satisfaction 
in all ranks of our organization that our 
company was able to supply promptly and 
continuously the greatly expanded volumes 
of electricity and gas without which it 
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would have been impossible for industries in 
Baltimore and its surrounding areas to have 
made their contributions to the nation’s stu- 
pendous war production effort. It may prop- 
erly be said that the company’s achievement 
in this respect was due to careful and timely 
planning, conscientious acceptance of the re- 
sponsibilities which accompany its form of 
— service, and loyal and capable per- 
sonnel. 


Wisconsin Public Service Company 
departs from the usual form of annual 
reports, in combining, with its financial 
and other corporate data, alternate pages 
featuring the “story of agriculture” in 
the territory served by the company. 
These pages, in text and pictures, touch 
upon dairying, poultry and meats, and 
the various types of crops, and provide 
an instructive commentary on the farm 
activities. 

As a member of the National Associa- 
tion of Electric Companies, this com- 
pany’s report makes this interesting state- 
ment: 


In 1945 we joined the National Associa- 
tion of Electric Companies, along with 
many other utility companies in the country. 
This association, located in Washington, 
D. C., now represents the electric industry 
in our nation’s capital. It was organized to 
supply information about the utility industry 
to persons or organizations seeking it, and 
to present corrective and enlightening facts 
through any source or forum when desirable. 
It will endeavor to keep the public and its 
lawmaking representatives correctly in- 
formed on controversial and statistical sub- 
jects concerning our interest, and that of the 
public, in sustaining business management 
of the electric industry. It will promote co- 
Operation with governmental agencies and 
departments dealing with utility companies 
and with the supply of electric light and 
power. 

Organizations favoring government own- 
ership of utilities, and opposed to investor 
ownership, have long had representation in 
Washington, as have most important indus- 
tries and all oo large labor bodies and 
farmers’ grou 1 a AEC now provides 
the electric industry with similar representa- 
tion. 


And the report closes with this ob- 
servation regarding future outlook: 


Summarizing future prospects, it appears 
that business, employment, and general pros- 
perity for the whole American people will be 
at high levels provided labor, industry, agri- 
culture, and government all show patience, 


tolerance, and understanding and settle in 
the near future their differences now 50 
much in evidence. Hard work—production 
—made our nation what it is. Full produc- 
tion is the only foundation on which to build 
and rebuild our national economy after the 
most destructive war in history. When this 
full production is realized, our company 
will participate fully in the nation’s pros- 
perity. 


HE North American Company di- 

rects attention to the small gain in 
net earnings contrasted with the large 
increase in taxes paid. Its report says: 


Although the North American system 
spent approximately $169,000,000 for the ex- 
pansion of facilities between 1939 and 1945, 
— ms to a power for the war effort, 

although the physical volume of our 
tenteone almost doubled during the period, 
earnings showed little gain during the war. 

Combined net earnings available for the 
common stocks of our four groups of op- 
erating utilities for 1945 were $18,725,000, 
compared with $18,531,000 for 1939, an in- 
crease of only one per cent. Over the same 
period, the tax bill of these companies nearly 
doubled, totaling $37,033,000 for 1945, com- 
pared with $19,122,000 for 1939. 


And, regarding the “tax avoidance” of 
public power projects; this statement is 
made: 


Removal of the so-called excess profits 
tax in 1946 has only modified in some de- 
gree but has not corrected the inequity of 
the privilege of tax exemption now enjoyed 
by municipal and Federal power operations. 

e continue to urge that legislation be en- 
acted to remedy this uneconomic and unfair 
subsidy to government-owned plants which 
increases the burden on all taxpayers. 


The Detroit Edison Company, after re- 
viewing the many phases of its business 
affairs, at the close of its report makes 
this thoughtful observation under the 
heading “Looking Forward” : 


The trend is toward a sharp increase in 
en use of ag 2 a yf is still a young 
and growing industry, and nothing now in 
sight can challenge its place. Atomic energy 
may sometime be used in the production of 
electricity, but we believe it is fairly remote. 
ae our research department made 

“paper” study of Uranium 235 and its po- 
tentialities prior to 1940 when many of the 
science and research laboratories = ° 
country were giving atomic energy an 
235 the first en look. From all we 
know now, atomic energy would be used as 
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a source of heat in some special type of 
boiler, much as we now use coal. But even 
if we got atomic energy for nothing, our 
cost of serving the residence customer could 
not be much reduced because we burn less 
than a ton of coal a year to serve the average 
home. On the other hand, fuel is an im- 
portant element of the cost of serving large 
commercial and industrial customers. If our 
present belief is correct, the rest of the elec- 
trical system—turbo-generators, transmis- 
sion, motors, and other customer appliances 
—would not be changed as a result of the use 
of atomic energy. If and when atomic ene 

is applied to power production we hope to 
among the first to take advantage of it. 


Tt is of special interest to note that 
among the annual reports which have 
come to hand are many which, aside from 
the comprehensive factual data presented, 
are so attractive in appearance, and in the 


arrangement of illustrations and graphic 
charts, that they are worthy of preserva- 
tion. 

The artistic character of the make-up 
of some of them, in fact, suggests that 
the managements of the companies con- 
cerned so prepared their reports as to in- 
duce the recipient to desire not only to 
preserve it but, because of the very attrac- 
tiveness with which the facts are pre- 
sented, to show it to others. 

This seems like good psychology, for 
the more readers there are of such in- 
structive reports of business-managed 
utility companies, the better informed 
will the general public become regarding 


this important segment of investor-owned 


free enterprise in this country. 


—R. S.C. 





Local Research Facilities Now Available 
To South’s Utilities 


A the March meeting, in Birmingham, 


Alabama, the members of the engi- 
neering and operating section of the 
Southeastern Electric Exchange were 
told by Thomas W. Martin (president, 
Alabama Power Company) of the plans 
and outlook for the Southern Research 
Institute. 

This institute, organized in 1940, is 
located in Birmingham, as a center for 
scientific research, especially in respect to 
the profitable use of the natural resources 
of the South. Mr. Martin, as chairman of 
its board—upon which serve leading men 
of affairs of the South—began his re- 
marks with this comment upon the im- 
portance of research to industry: 

The ideas of research and progress as 
synonymous concepts have been established 
in the minds of those who operate almost 
every kind of business enterprise. From these 
ideas are developed many of the products, 
materials, and devices which affect the daily 
lives of all of us. 

New industries and the advancement of old 
depend first of all on increasing the sum of 
human knowledge which is the function of 
scientific research. But they depend even 
more on the new application of existing 
knowledge. 
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The amount of scientific knowledge already 
available which ought to be applied to an in- 
dustry and has not yet been applied is almost 
always far greater than the new contribu- 
tions to human knowledge which industrial 
research can hope to make, 


OUTHERN RESEARCH INSTITUTE, Mr. 
Martin stated, has modern facilities, 


which include chemical, metallurgical, and 


physical testing laboratories, also for 
studies in biochemistry, foods, and nutri- 
tion, and it has established a division for 
engineering research. As to procedure in 
carrying on its work, he said: 


Capital funds will be used for buildings 
and equipment and funds for sponsored re- 
search will pay salaries and operating ex- 

penses. Research will be conducted under 
the feliowship plan whereby a project is as- 
signed to one or more members of the staff. 
The sponsor deposits with the institute a sum 
of money from which salaries, special equip- 
ment, and other expenses of the project are 

paid, including a stipulated amount for over- 
ot expenses of the institute. The usual 
term of contract is for at least one year, al- 
though a certain amount of work may be done 
on a month-to-month basis. Patents that re- 
sult from sponsored research will be assigned 
to the sponsor, except in so far as they in- 
clude earlier contributions from the insti- 
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tute’s own research, and, although research 
will be conducted on a confidential basis, the 
institute will encourage sponsors to authorize 
publication after agreed intervals of time. 
Only one sponsor in each field of interest, as 
defined in the contract, will have access to 
the institute’s services at any one time, thus 
avoiding conflicts in determining the rights 
of the sponsor. .. . 

Although the Southern Research Institute 
was established to provide new research 
facilities in the South, the acceptance of 
sponsored projects will not be limited by any 
specific geographical considerations. Associa- 
tion research projects on basic, industry-wide 
problems are particularly invited. 

The director of the institute, Dr. W. A. 
Lazier, who distinguished himself in indus- 
trial research before coming South, has 
drawn around him over a score of able young 
scientists. They are at work on sponsored 
research projects in such varied fields as cot- 
ton, cottonseed products, tobacco, peanuts, 
citrus products, penicillin, mechanics, and 
other materials of various kinds. 

Before the end of the year, fifty scientists 
will probably be at work, and the number will 
undoubtedly continue to grow until there will 
probably be two hundred or more. 


ogee sounding a note which seems 
to be characteristic of the spirit of 
pioneer effort and free enterprise in this 
country, the speaker said: 


What of the future of science? Thought- 


PUBLIC UTILITIES FORTNIGHTLY 


ful men everywhere agree that it is the “End. 
less Frontier.” The South is rich in the 
spirit of the pioneering tradition. It can be 
land with an overexpanding horizon—the 
endless frontier, with science as its guide. 
Expanding as never before, it is fully capable 
of bringing forth new goods, new services, 
new indystries, and of doing much to improve 
living standards and provide the jobs we will 
need at good wages for the returned soldier 
and the thousands who have been trained in 
war work. 


In closing, Mr. Martin commented 
upon the support given this enterprise by 
utility companies. He stated that the total 
amount of contributions from public 
utilities of the Southeast, including the 
railroads, is in excess of a quarter of a 
million dollars. And to this impressive 
sum should be added, he said, very sub- 
stantial sums from several of the manu- 
facturers of electric equipment. 

As an indication of the practical use 
being made by utilities of the facilities of 
the institute, the Southeastern Electric 
Exchange, for its member companies, is 
sponsoring research to develop use of the 
heat pump for winter heating and sum- 
mer cooling from the same equipment. 
(See page 513, April 11th issue, Pustic 
UTILiTIEs FoRTNIGHTLY. ) 





New York Subways 


iy an address recently to the members 
of the Women’s City Club of New 
York, as reported in the Herald Tribune, 
Charles P, Gross, chairman of that city’s 
board of transportation, made some re- 
vealing statements about the subway situ- 
ation. Speaking on the subject, “Our Ail- 
ing Subways — Suggested Remedies,” 
Mr. Gross, former Major General in 
charge of Army transportation, said that 
the ills of the transit system are “glaring- 
ly apparent.” After four years of war, “it 
is quite natural that the system is in great 
need of modernization and rehabilita- 
tion.” He continued : 

Our equipment is old. Some of our sub- 
way cars are forty years old; our newest 
trolleys, nine, and some as old as fifty years; 
manv busses should have been retired years 
ago. 


Need to-cent Fare 


On top of this are other ills—noisy, poorly 
lit stations and cars; we could have better 
ventilation, and the subway could smell 
sweeter by far than it does. The litter almost 
makes it an abomination. 


The modernization plans of the board 
of transportation include city-owned 
surface lines as well as the subways. In 
a recent round-table radio talk, Chairman 
Gross stated that “as fast as it can be 
physically done, and to the extent that 
necessary funds are made available, anti- 
quated equipment will be replaced by the 
newest and finest of subway cars, street- 
cars, trackless trolley coaches, gas and 
Diesel busses.” 

As to the subway fare, in his opinion 
“nothing less than a 10-cent fare should 
be considered if a self-sustaining subway 
is considered.” 


MAY 9, 1946 644 





The March of 
Events 


Atomic Energy Bill Reported 


Ane to provide for control of domestic 
use and development of atomic energy (S 
1717) was reported to the Senate recently from 
the Senate Special Atomic Energy Committee, 
headed by Senator McMahon. 

This measure would create a 5-member, full- 
time, civilian Atomic Energy Commission. 
The commission would have a general manager 
and divisions of research, production, engineer- 
ing, and military application. 

A 9-member, civilian general advisory com- 
mittee would be set up to advise the commis- 
sion on scientific and technical matters. This 
group would meet at least four times each year. 

Also, a military liaison committee would be 
appointed by the Secretaries of War and Navy 
to consult with the commission on matters re- 
garding military applications of atomic energy. 
Acting upon recommendations of this liaison 
committee, the Secretaries of War and Navy 
might protest to the President on any action 
of the Atomic Energy Commission within their 
scope of interest. The President would make 
the final decision. 

The bill would provide for: (1) Federal as- 
sistance to private and public institutions in 
atomic energy research; (2) government mo- 
nopoly of production of fissionable materials ; 
(3) government control of source materials 
by licensing procedures ; (4) research as to mil- 
itary applications of atomic energy; (5) re- 
search as to uses and applications of atomic 
energy and licensing of atomic energy devices; 
(6) control of information; (7) government 
control of new inventions and prohibition of 
normal patent procedures; (8) a joint con- 
gressional committee on atomic energy ; and 
(9) penalties for violation of bill’s provisions. 


FPC Authorizes Extensions 


pe Federal Power Commission recently 
granted authority to the Kansas-Nebraska 
Natural Gas Company, Phillipsburg, Kansas, 
to construct, acquire, and operate gas trans- 
portation facilities in Kansas and Nebraska at 
an estimated Cost of $1,575,000. According to 
the company’s application, the construction 
work would be commenced immediately. 

The program authorized will enable the ap- 
plicant to obtain adequate volumes of gas from 
the Hugoton field and discontinue the receipt 
of gas from the Kansas Power & Light Com- 
pany. It also will provide greater delivery 
capacity to meet increased demands of the 
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company’s present customers and also to supply 
new markets in Kansas and Nebraska. 


Westinghouse Reports 


HE Westinghouse Electric Corporation re- 

cently announced it was negotiating an 
$80,000,000 bank loan to meet its financial ob- 
ligations and enable it to go ahead with a $58,- 
000,000 expansion and improvement program 
in 1946, despite the 93-day-old strike of the 
UE-CIO Union. 

Gwilym A. Price, Westinghouse president, 
made the announcement in a statement released 
at the annual meeting of stockholders which 
was held April 17th at the company’s East 
Pittsburgh works. Discussing the strike and 
the $30,000,000 wage increase offer made by 
Westinghouse in an effort to end the walk- 
out, Mr. Price stated that, for each working 
day of the strike, Westinghouse employees who 
are on strike have lost wages amounting to 
$642,000, or a total of more than $42,000,000. 
“We regret deeply that this $42,000,000 has 
been lost to them forever. Meanwhile, our 
company, its customers, and the nation have 
lost $100,000,000 worth of production of badly 
needed electrical equipment and appliances.” 

Mr. Price emphasized that the company’s 
wage increase offer was so liberal that it gives 
Westinghouse concern as to how manufactur- 
ing efficiency can be improved enough to pay 
the additional $30,000,000 annually which such 
an increase in wages will cost—an amount that 
is $4,000,000 more than the company’s net in- 
come in 1945. 

While it was impossible to give a complete 
report on the company’s business during the 
first quarter of 1946, during most of which 
time the company’s plants were idled by the 
strike, Mr. Price estimated that net sales billed 
during January, February, and March aver- 
aged about $10,000,000 a month. 


Plan Filed with SEC 


GROUP of common stockholders of North- 
ern States Power Company (Delaware), 
composed of Lehman Brothers, Riter & Co., 
Lehman Corporation, and the Overseas Securi- 
ties Company, Inc., representing 18.44 per cent 
of the company’s class A common stock, sub- 
mitted a plan to the Securities and Exchange 
Commission on April 22nd providing for the 
distribution of Northern States’ holdings and 
its eventual dissolution. 
The commission already has approved a dis- 
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solution plan of the Delaware company, filed 
in March, 1944. The commission, however, was 
ne an adjournment of a hearing for en- 
orcement of the approved plan, now before the 
Federal District Court in Minneapolis, for the 
purpose of considering new plans. 


Legal Fees Allowed 


ean of $1,160,889 to the seventy-two 
attorneys who participated in the reor- 
ganization of Associated Gas & Electric Com- 
pany were approved last month by Judge Vin- 
cent L. Leibell, in United States District Court 
in an order nearly halving the total amounts 
applied for. 

Judge Leibell said, in a 151-page opinion, 
that “amounts requested by the various appli- 
cants are, in a few instances, fantastic, and in 
some instances grossly excessive,” but added 
that applications of the majority of the law 
firms “had genuine and substantial merit.” His 
order also reduced the amount of expenses re- 
quested, allowing $91,445 of the $101,744 asked. 

Among those involved in the proceeding, the 
amounts asked, and the sums granted, were 
Lewis M. Dabney, Jr., $53,750, $26,500; Willard 
L. Thorp, $85,500, $34,500; Allen E. Thorp, 
$74,000, $45,500; O. John Roggs, $24,575, $24,- 
500; Ralph M. Arkush, Bonney & Bonney, and 
R. Keith Kane, $192,500, $109,000 ; Hays, Wolf, 
Schwabacher, Sklar & Epstein, $140,000, $72,- 
500; Scribner & Miller, $160,000, $98,500; and 
Glass & Lynch, $125,000, $55,000. 


New Mixed Gas Studied 


| Fyerwnne of recently completed mixed gas 
research studies on interchangeability of 
other fuel gases with natural gases to include 
manufactured gas as base load has been under- 
taken by the American Gas Association Test- 
ing Laboratories. This project is sponsored 
by the gas production research committee of 
which P. T. Dashiell, vice president in charge 
of production, Philadelphia Gas Works Com- 
pany, is chairman, and Edwin L. Hall is 
secretary-codrdinator. It is under the super- 
vision of a new technical advisory committee 
on mixed gas research. 

The first meeting of the new advisory com- 
mittee was held at the laboratories in Cleveland 
on April 2nd. J. A. Anthes of Brooklyn 
Union Gas Company was elected chairman. 

A desk study and survey trip as a preliminary 
phase of the investigation was approved by the 
committee. This will include consideration of 
empirical interchange indices for base natural 
gases, presented in Bulletin No. 36, “Inter- 
changeability of Other Fuel Gases with Natural 
Gases,” for possible application to base manu- 
factured gases. 

As further preliminary, a survey of rep- 
resentative manufactured gas companies to 
secure firsthand information on actual operat- 
ing problems encountered by them in mixing 
gases was approved. Procedures for produc- 


ing and mixing gases, methods of gas analysis, 
types of critical appliances in general use, and 
practices followed in adjustment of appliances 
will be studied. 

As correct gas analyses are essential in ob- 
taining reliable interchangeability indices, much 
attention will be directed during the investiga- 
tion to methods and techniques used in gas 
analyses. Consideration also will be given to 
the possible use of a test burner or other means 
for obtaining factors used in the interchange. 
ability equations without necessity of knowing 
accurately the complete gas analyses. 

Members of the new technical advisory 
group besides Mr. Anthes are: W. E. Church- 
ill, Boston Consolidated Gas Company; W. R 
Fraser, Michigan Consolidated Gas Company, 
Detroit ; F. E. Vandaveer, East Ohio Gas Com- 
pany, Cleveland ; and C. C. Winterstein, Phila- 
delphia Gas Works Company. 

Returns from a recent survey of 125 gas 
utility companies producing manufactured and 
mixed gas, constituting 43 per cent of that 
portion of the gas industry, showed that 44 
companies, serving more than 1,600,000 cus- 
tomers, could not continue normal gas service 
after April 30th, unless furnished additional 
bituminous coal or coke from stocks through- 
out the nation which were seriously limited 
by the strike of the United Mine Workers of 
America. The survey was made by the Amer- 
ican Gas Association just before the shutdown 
of the bituminous coal mines on March 3lst. 


Union Bars Communists 


HE newly organized Utility Workers 

Union of America, CIO, which held its 
first convention in Atlantic City, New Jersey, 
last month, has barred Communists from hold- 
ing membership in the union, it was disclosed 
recently. 

A clause in the union’s constitution provides 
for the expulsion of any member who joins the 
Communist, Nazi, or Fascist parties and 
permanently prohibits those who formerly be- 
longed to any of these parties from holding 
office in the union. 

William J. Pachler, secretary-treasurer of 
the union, said the entire constitution, includ- 
ing the anti-Communist clause, had been re- 
viewed by Allan S. Haywood, national director 
of organization for the CIO, before its sub- 
mission to the delegates at Atlantic City. Only 
6 of the 377 convention delegates voted against 
the clause, Mr. Pachler reported, and these 
were from California locals, in which the in- 
fluence of Harry Bridges has been strong. 

Mr. Haywood attended the convention as 
personal representative of Philip Murray, CIO 
president, who chartered the utility union last 
August and has taken a close interest in its 
progress. The union has a national member- 
ship of 50,000. Last January it signed a mainte- 
nance-of-membership contract covering 20,000 
employees of the idated Edison Com- 
pany of New York city. 
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Mr. Pachler said the decision to exclude 
Communists from the union was made because 
“99 per cent of the workers in the utility indus- 
try are violently opposed to Communism or 


any other ‘ism. 


Awards Announced 


OLONEL Charles L. Hall, Corps of Engi- 
Cineers, North Adaatic Division Engineer 
and Service Command Engineer, recently an- 
nounced the award of certificates of commen- 
dation to regional and post codrdinators of the 
utilities wartime aid program in the Second 
Service Command. The awards were made at 
a formal presentation on April 15th in New 
York city. 

These commendations expressed the appreci- 
ation of the War Department for the patriotic 
service performed by the recipients who in a 
position of trust and responsibility as regional 
and post codrdinators of the utilities aid pro- 
gram rendered outstanding technical assistance 
to Army installations and the Service Com- 
mand office. 

The utilities wartime aid program group in- 
cluded responsible executives of power sup- 
pliers throughout the nation who assisted in 
solving technical, operating, and maintenance 
problems on military posts, camps, and stations. 


These regional and post codrdinators, key en- 
gineers trained in an industry which for more 
than half a century has gained wide experience 
in the operation and maintenance of electrical 
facilities, volunteered to assist the Army in 
every phase of its wartime need. 


Tidelands Measure Approved 


TT? Senate Judiciary Committee on April 
23rd approved House-passed legislation 
surrendering to the states any Federal claim 
to the tidelands and their oil deposits. The vote 
was announced as 8 to 6 in favor of recom- 
mending the bill to the Senate for floor con- 
sideration. 

The committee declined to make public the 
individual votes of the members, or to say 
which three Senators on the 17-member com- 
mittee did not votes 

The legislation, supported by attorneys gen- 
eral of 46 states and numerous cities, would 
quit-claim to the states any Federal mineral 
rights on lands beneath tidewaters out to the 
3-mile limit and on lands under navigable 
rivers, lakes, and bays. 

A suit by the Federal government claiming 
Federal ownership of lands off the California 
as is pending in the United States Supreme 

court. 


California 


Drops Fight for Lower Rates 


Te Los Angeles Department of Water and 
Power has abandoned its drive for a re- 
duction in Boulder dam power rates which 
would permit aluminum reduction operations 
in the Los Angeles area competitive with opera- 
tions in the Northwest area. 

This was disclosed in an exchange of letters 
among the Los Angeles department, the War 
Assets Administration, Senator Joseph C-. 
O’Mahoney, Wyoming Democrat, and Senator 
James Murray, Democrat of Montana. 

A few months ago, when cutbacks in wartime 
industries pointed to a power surplus in the 
Los Angeles area, the Los Angeles power de- 
partment cried out for a reduction in Boulder 
dam power rates which would permit competi- 
tive operation of the government-owned Los 
Angeles reduction plant to use excess Los 
Angeles power. 

The anticipated power surplus did not de- 
velop, however, and the Los Angeles depart- 
ment is now not receptive to either a revision 
in Boulder power rates or operation of the 
Los Angeles reduction plant, for separate rea- 
sons. The reasoning hehind the change of mind 
of the Los Angeles department toward opera- 


“tion of the Los Angeles reduction plant was set 


forth in a letter to the War Assets Administra- 
tion by Samuel B, Morris, general manager of 
the department. 


The letter said municipal interests of Los 
Angeles would be best served by reserving all 
Boulder dam power for high-employment, 
wealth-producing industries, such as fabricat. 
ing plants. Power, it was said, is not the im- 
portant cost factor in these industries that it 
is in aluminum reduction, which requires a 
large block of power. 

A population increase and new industries 
have created heavy demands for Los Angeles 
power. All available Boulder dam power can 
now be marketed into high-employment indus- 
tries. If the aluminum reduction plant, a low- 
employment enterprise, is placed in operation, 
it will mean that steam generation will have to 
be installed immediately in the Los Angeles 
power system—or the power requirements of 
high-employment industries would not be met. 

The power department has withdrawn an 
offer, previously made, to make a slight re- 
duction in power rates to an operator of the 
Los Angeles reduction plant who would estab- 
lish an aluminum sheet-rolling mill in the Los 
Angeles area. 


To Sell Facilities to District 


ed last month by which 
unicipal Utility District 


| Bey ong ae were si 
the Sacramento 
will acquire from Pacific Gas and Electric 
Company its facilities within the district area, 
terminating long litigation. 
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The district has undertaken to buy all its 
power wholesale from the company until June 
30, 1954. The load is about 60,000 kilowatts. 

Price of the facilities which Pacific Gas and 
Electric has agreed to sell was set by the state 
railroad commission May 21, 1938, at $11,- 
632,000 and the contract of purchase is at that 
figure, plus adjustments for further invest- 
ment and depreciation to date, the latter 
amounts to be determined. 

The electric load of PG&E in the district 
in 1945 brought about $5,400,000 revenue to the 
company, or about 3-6/10 per cent of its gross 
from all sources. On the basis of present busi- 
ness it is expected that the company will re- 
ceive about $1,900,000 annually ben the sale 
of power to the district, and after reinvestment 


of proceeds of the sale it is not expected the 
company’s net earnings will be materially af. 
fected. 

The contracts obviate necessity of district 
stand-by power investment, which would have 
been necessary had a power line been built from 
Shasta dam to carry government power. 

With the signing of the contracts, PG&E 
now has term resale contracts with all munici- 
palities and other resale customers in its field, 
except the town of Roseville, California, where 
the load is only about 12,000 kilowatts. While 
Roseville signed a contract with Central Valley 
last year for power, it is still being supplied by 
the company. PG&E under the present contract 
continues purchaser and distributor of all Cen- 
tral Valley power. 


Delaware 


Postpones Construction 


HE Delaware Power & Light Company has 
postponed its plan to begin construction 
of a major power plant on the Delaware river, 
Wilmington, Stuart Cooper, president, an- 


nounced at the annual stockholders meeting last 
month. 

He said the postponement was made because 
of what he termed government regulations, un- 
certainties, and strikes closing steel and elec- 
tric manufacturing plants. 


Indiana 


Reduced Rates Announced 


| gy revisions for the Indianapolis Power & 
Light Company’s 142,000 customers have 
been announced by H. T. Pritchard, utility 
president. 

The new schedule, which has state public 
service commission approval, abolished the rate 
differential between rural and city residential 
users. 

Company officials estimate the new rates 
will save approximately $750,000 a year. 

The new rates were worked out by the com- 
pany in conferences with the state commis- 


sion after Federal tax reductions. Generally, 
the new schedule will apply on bills issued on 
and after June Ist, thus becoming effective on 
May service. 

Residential users, representing approximatel 
88 per cent of the company’s customers, will 
save $415,000, while a saving of $319,000 will 
be shared by more than 17,100 industrial and 
commercial customers. The remaining reduc- 
tion will go to the city of Indianapolis and the 
state highway department on payments for 
street and traffic lights, and to Speedway, 
Beech Grove, Southport, Rocky Ripple, Cres- 
ton, and Castleton for street lighting. 


¥ 
Kentucky 


Rate Cut Approved 


HE state public service commission on 

April 19th approved a rate reduction of 
$355,000 a year by the Kentucky & West Vir- 
ginia Power Company of Ashland as a result 
of the utility’s savings resulting from repeal of 
Federal excess profits taxes. 

The commission last December directed all 
utilities to show cause why they should not 
reduce their rates in view of being relieved of 
the excess profits tax burden, and three of the 
larger companies responded. 
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Kentucky & West Virginia Power Company 
offered to lower its charges to large users $213,- 
000 a year, which the commission accepted, then 
followed with an additional cut of $142,000 for 
its residential and commercial customers, mak- 
ing the $355,000 total approved recently. 

The Louisville Gas & Electric Company sub- 
mitted a reduced rate schedule $512,800 a year 
lower and Kentucky Utilities offered to cut its 
rates $250,000. Only Union Light, Heat & 
Power Company, which asked for a delay, 
has failed to respond with a proposed rate 
reduction. 
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City Asks Rate Cut 


jen city of Frankfort protested to the state 
public service commission on April 
(th that Kentucky Utilities Company is 
charging the city $30,000 a year more for its 
dectricity than it charges other similar cus- 
tomers, and demanded that KU produce its 
records so the city can establish its case. 

The commission took the matter under ad- 
yisement and promised an order within a short 


time. 

Marion Rider, attorney for the Frankfort 
Electric & Water Plant Board, a municipally 
owned corporation, which purchased the 
Frankfort utility property from the now- 
defunct Kentucky Tennessee Light & Power 
Company August 20, 1943, told the commis- 
sion that KU had been supplying electricity to 
the Frankfort plant under a 1929 KT contract. 

On the date the city took over the property, 
Rider said, KU refused to continue to deliver 
power under the old contract, but instituted 
instead a rate schedule known as Wholesale 
Power Rate No. 1, which had been approved by 
the commission in May, 1941. 

Notwithstanding this rate charge, Rider said, 
the city continued to pay KU for services on 
the basis of the old contract until its expira- 
tion August 29, 1944, when Frankfort sought 
to negotiate a new contract with KU 

The records Rider asked the commission to 
order KU to produce include the names of all 
customers buying energy for resale, copies of 


their contracts, rate schedules, and monthly 


bills. 
Seek Gas Rights 


5 > state public service commission on 
April 16th took under consideration the 
question of which of two utility companies 
shall be given the right to produce and sell 
natural gas in Danville. 

Natural Gas Distributing Company, a new 
Kentucky corporation, petitioned the commis- 
sion for authority to tap the Tennessee Gas & 
Transmission Company’s Texas-to-West Vir- 
ginia pipe line and supply Danville, Harrods- 
burg, Burgin, Wilmore, Nicholasville, and 
Lawrenceburg with natural gas. None of these 
towns has natural gas at present. 

Kentucky Utilities Company has filed a pro- 
test against the other company’s petition in 
so far as it concerns Danville, where KU owns 
and operates the artificial gas plant. In addi- 
tion, KU has petitioned the commission for 
authority to convert its artificial system at 
Danville to natural gas, claiming it will effect 
a rate saving for the city’s consumers. 

C. Armbruster, Chicago, gas consultant 
for Midwest Service Company, branch of KU’s 
parent Midwest Utilities Corporation, said 
some 9,540 feet of Danville streets would have 
to be opened in making the conversion to 
natural gas. Cost of the change-over Arm- 
bruster estimated at $84,199, including scrap- 
ping of the existing gas plant and a “book cost,” 
less salvage, of only $48,860. 


Louisiana 


Seeks ‘‘Uniform” Accounts 


T= state public service commission last 
month notified 12 electric power companies 
that it Proposes to prescribe a “uniform system 
of accounts” for electric utilities in the state. 

The citation was in the form of a notice 
that the commission would hold a hearing later 
on the matter, probably early in May, at which 
companies could make suggestions and show 
cause, if any, why the commission should not 
issue such an order. 

The companies are those whose books the 


commission is now having inspected, with an 
announced view toward ordering lower rates. 
Clayton Coleman, commission acting secretary, 
said several of the firms already have adopted 
the standard system of accounting. 

Companies cited were: Gulf Public Service, 
Louisiana Power & Light, Gulf States Utilities, 
Southwestern Gas & Electric, Louisiana Public 
Utilities, Central Louisiana Electric, Gaylord 
Container Corporation, Community Public 
Service, Peoples Utilities, Inc, Oak Grove 
Utilities, Madisonville Industries, Inc., Rus- 
som Mallory Light & Power. 


Minnesota 


REA Approves Loans 


ioe totaling $3,694,500 to nine Minnesota 
rural electric codperatives to finance pur- 
chase of the Eastern Minnesota Power Corpor- 
ation have been approved by the Rural Electri- 
fication Administration. 
The funds also will be sufficient, the REA 
said, to permit construction of 1,141 miles of 
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new electric power lines to serve 2,658 new 
rural consumers in the general area now cov- 
ered by the Eastern Minnesota Power Corpora- 
tion. 

Rehabilitation by the codperatives of the 
corporation’s generating and transmission facil- 
ities and its 685 miles of line serving 5,616 con- 
sumers in 10 Minnesota counties is ‘planned, 
the REA said. 


MAY 9, 1946 





PUBLIC UTILITIES FORTNIGHTLY 


The My apne receiving the loans for pur- 
chase of Prust Ci a subsidiary of the 
es ae rust Company, New York, 
are: PICK Codperative Electric Association, 
Braham, $1,737,000; McLeod ‘Codperative 
Power ‘Association, Glencoe, $55,000 ; — 
County Electrical Association, Sleepy 
202 ,000 ; Anoka County Light & Power, honte’ 

2,000 ; Minnesota Valley Electric Codpera- 
tive, Jordan, $115,000; Blue Earth-Nicollet 


New 


To Pay State for Water 


trorNey General Goldstein has effected an 

agreement in favor of the state that ends 
the century-old controversy over whether the 
Niagara Falls Power Company should pay for 
water it diverts from the Niagara river for the 
generation of electric power. 

The agreement requires the company to pay 
the state annually $1,100,000 in rental charges 
for 20,000 cubic feet of water per second di- 
verted from the river. It extends for a 12-year 
period, commencing July 1, 1943, and prohibits 
the company from charging to its customers 
any part of the rental. 

Mr. Goldstein and the company arrived at 
their agreement after Supreme Court Justice 
Francis Bergan of Albany ruled last September 
that a 1943 law asserting the state’s priority to 
the water was constitutional. 

Solicitor General Orrin G. Judd, who sup- 
ported the law before Justice Bergan, presented 
the settlement to the state water power and 
control commission as the basis for a resolu- 
tion fixing the rental. Mr. Judd said that, while 
the action involved only the law relating to the 
Niagara river, its sets a precedent applicable 
to other state waters. 

“It establishes for the first time in this state,” 
he said, “or in any other state, the proposition 
that where public waters of a state are used 
for private purposes a charge may be made by 
the state since such gifts of nature belong to 
all the people and may not be used by any pri- 


Codperative Electric Association, Mankaty 
$52,000 ; Mille Lacs Region Codperative Powe: 
& Light, Aitkin, $150,000; North Pine Electrig 
Co6perative, Inc., Finlayson, $215,000; Ru 
Scie so0. Power Association, Maple ( 
The REA also announced approval of a lo: 
of $360,000 to the Wild Rice Electric 
tive, Inc., Mahnomen, Minnesota, for construc 
tion of 294 miles of line. 


York 


vate interest without fair compensation to the 
people.” 


Projects Dependent on Fare 


Ber of the present fiscal position of N 
York city, 400 public works projects, 
cost $953,435,865 of city funds, “ 

must be deferred for at least three or fou 
years and may be deferred a good deal longe 
unless the entire financial picture is change 
by the adoption of a higher transit fare,” ac 
cording to a report recently submitted to Mayo 
O’Dwyer by Robert Moses, city constructi 
coordinator in charge of the postwar prog 

The report, sent to the mayor, the board of 
estimate, the city council, and the city planning 
commission, declared that i 
New York want these improvements a highe 
fare seems the only answer.” 

Although Mr. Moses made no recommends 
tion concerning the new rate of fare, he as- 
sumed “for the sake of argument” that a ref- 
erendum on a 10-cent fare would be carried in 
the general election in 1947 and that the city 
could begin collecting the higher fare on its 
unified transit lines about April 1, 1948. In that 
event, he predicted, the subway lines could bg 
shown early in 1949 to be ee = 
mediately lifting $425,000,000 of subway debt 
out of the constitutional debt limit, and making 
it possible to provide, in the capital budgets for 
1949 and succeeding years, for many of the 
one that must now be deferred. 


Ohio 


Levies User Tax on Utilities 


Ate 5 per cent utility consumers tax went into 
effect at Portsmouth on April 18th and 
the city council announced that a municipal in- 
come tax also would be recommended to the 
voters. 

The utility tax, adopted unanimously by 
council a 17th, will be collected on electric, 
gas, telep — = and water bills. It i is expected 
to pers 2 $90,000 a year for 
creases of city employees. 
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wage in- 


The income tax, based on Toledo’s plas, 

would amount either to 1 per cent or half of 
1 per cent. 

City councilmen hope to submit it to 4 
referendum in November. 

If the income a eee be ratified, the 


council announced. 
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Oklahoma 


Rate Reductions Announced 


oTAL reductions in electric rates for 1946 
amounting to $767;968 to customers of 
Oklahoma Gas & Electric Company were an- 
sounced on April 25th by Reford Bond, chair- 
man of the state corporation commission. The 


Of these reductions, $567, 494 is to be shared 
by OG&E residential, commercial, and rural 
customers. 

Commission Chairman Bond previously an- 
nounced a reduction of $200,464 to municipali- 


ties for street lighting, water pumping, and 
public buildings, and for electricity used in 
state and county buildings and in public 
schools. 

Bond said the reductions were a continuation 
of the commission’s policy to work codpera- 
tively with Oklahoma Gas & Electric to pro- 
vide the lowest-cost electric service which 
sound business economics will permit. He said 
these reductions were made possible by sav- 
ae effected by the recent refinancing of 

E securities, by changes in Federal in- 
come tax laws and by continued efficient opera- 
tion on the part of company management. 


Oregon 


Vows to Fight PUD 


HE bitter preélection fight between the 

Public Utility District and the Pacific 
Power & Light Company moved toward a 
dimax in The Dalles last month when busi- 
nessmen were told that win or lose in the city 
franchise May 17th the power company will 
stay in business, thereby forcing the PUD to 
erect duplicating lines. 

The statement was made by Allen A. Smith, 
Portland, legal representative for the power 
company, at a meeting of approximately fifty 
businessmen, sponsored by the PP&L. 


“The PUD is the culmination of a move- 
ment started twenty-five years ago in Wash- 
ington, D. C., by a group that does not be- 
lieve in free enterprise. They believe the coun- 
try’s affairs should be managed through so- 
cialization, beginning with the power compa- 
nies. 

“Railroads and banks are next,” he as- 
serted. 

He said the Pacific Power & Light was 
“fighting for free enterprise against a program 
of socialism,” and that the company would 
— in The Dalles and fight it out on this 
ine. 


Pennsylvania 


Representatives of city, state, and Federal 
government intervened when the workers went 
on a one-day strike last February. The case 
was submitted to the arbitrators to avert an- 
other scheduled strike. 


Union Accepts Pay Award 


= general committee of the Duquesne 
Light Company’s independent union re- 
cently accepted an arbitration board’s award 
of an 18-cent-an-hour general wage increase. 
The union, the Independent Association of Em- 
ployees of the Duquesne Light Company and 
Associated Companies, can reopen contracts 
July lst to ask for more wages. 

The 46-man general committee, after accept- 
ing the board’s wage increase, said it was ac- 

ted with “unanimous disagreement with the 
arbitrator’s methods.” 

George L. Mueller, president of the union, 
said the union “has to accept the arbitrator’s 
award now, since that was our agreement.” 

The wage dispute was put into the hands of 
a 3-man arbitration board when weeks of 
Negotiations between company and union of- 
ficials failed to bring a settlement. 
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Asks Details on OPA Suit 


a Peoples Natural Gas Company has no 
objection te being sued by the Office of 
Price Administration, it said recently. But it 
would like to know what the suit is all about. 
The company made the request on April 18th 
in answer to a Federal court suit filed by the 
OPA last March. 

It asked that the court make the OPA say 
just what the suit is about, and cite names, 
dates, and places. 

The suit filed by OPA charged that the 
company had sold natural gasoline at above- 
ceiling prices. 
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Tennessee 


Power Leaders to Meet 


re personalities in the field of electric 

power are to participate in the first postwar 
meeting of the American Public Power Asso- 
ciation to be held at Memphis May 9th and 10th. 

Claude R. Wickard, former Secretary of 
Agriculture and now head of the Rural Elec- 
trification Administration, and Chairman David 
E. Lilienthal of the TVA are among the 
speakers scheduled for the 2-day program. 
Leland Olds of the Federal Power Commission 
also will be heard. 


The Memphis Light, Gas, and Water Diy. 
sion will be host to the association, with mem. 
bership comprising municipally owned anj 
operated electric utilities. Major Thomas 
Allen, president of the Memphis division, will 
preside at the organization’s business session 
the afternoon of May 10th. Mayor Chandler 
will extend the official welcome opening day. 

Also slated to attend were representatives 
from General Electric, Westinghouse, Allis. 
Chalmers, and American Telephone and Tele. 
graph Company, as well as leaders of the elec. 
tric industry on the West coast. 


Texas 


Utilities Pay City Tax 


Ww™ the delivery of checks covering gross 
receipts of the Texas Public Service 
Company and the Southwestern Bell Telephone 
Company, a total of $74,205.30 has been re- 
ceived by the city of Galveston from the four 
utilities required under ordinance to pay the 
city a 2 per cent tax on their gross receipts, 
it was announced last month by Gus F, Jud, 


tax assessor and collector for Galveston 

The Galveston Electric Company check 
— $21,490.38. 

he Southwestern Bell Telephone Company 

Pm $13,885.6 

The pesarna of the Texas Public Service 
Company amounted to $14,122.70. 

The largest amount was received from Hous- 
ton Lighting & Power Company, the payment 
are $24,706.62. 


Waihiades 


Enters Power Sale Suit 


uPERIOR Judge W. L. Brickey recently 

granted the petition of Smith Troy, state 
attorney general, to appear as “friend of the 
court” in the case of Skagit County Public 
Utility District No. 1 versus its secrtary, John 
Wylie, in connection with the proposed issuance 
of $135,000,000 worth of bonds to purchase the 
Puget Sound Power & Light Company prop- 
erties. 

Troy petitioned for permission to appear in 
the case on the ground that “the case involves 
difficult and novel questions of law of great 
public interest,” and that he may be called upon 
in the future to advise on legality of the bonds. 

Attorneys for Tacoma’s Weyerhaeuser Tim- 
ber Company, appearing as intervenor in the 
court test of legality of the transaction, were 
granted one week’s grace by Presiding Judge 
Brickey, following three days’ hearings. Sup- 
ported by State Attorney Troy, W. E. Hei- 
dinger, attorney for Weyerhaeuser, asked for 
a continuance of at least twenty days, as op- 
posed to PUD efforts to press the hearing 
through to swift completion. 

Both sides agreed to the compromise delay 
of seven days after Troy called the case the 
most important issue now before people of the 
state. 
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Harold Shefelman, PUD attorney, cited 
public interest as his reason for pressing for 
swift completion of the case in superior court, 
holding out possibility that that issue could bk 
entered on the May term of the state supreme 
court. 

Robert W. Beck, Columbus, Nebraska, con- 
sulting engineer, completed two full days on 
the stand April 19th. Under cross-examination 
by counsel for the timber company, Beck testi- 
fied he was being paid by bankers interested in 
underwriting the bond issue with which the 
Skagit PUD would buy the system and put it- 
self and 14 other public utility districts in the 
power business. Beck said his checks were 
signed by John Nuveen & Co., of New York 
and Chicago, but declined to divulge the iden- 
tity of persons behind that company. 

Later, one of Beck’s fellow townsmen, 
Charles F. Fricke, Columbus, testified that the 
Nebraska Consumers Public Power District, 
which Fricke formerly headed, paid Guy C 
Myers approximately $750,000 to act as its 
fiscal agent in acquiring the properties of 16 
Nebraska private power companies for $47,- 
000,000. 

Myers, also fiscal agent for Washing- 
ton state public utility districts, is to get $l; 
350,000 in connection with the PSP&L pur- 
chase, it was testified. 
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REDUCTION in the wholesale natural 
gas rates of the Mississippi River 
Fuel Corporation was ordered by the 
Federal Power Commission. The reduc- 
tion was based on a return of 6 per cent 
on a rate base consisting of actual legiti- 
mate cost of gas plant, less accrued de- 
preciation, plus necessary working cap- 
ital. 

The company has two classes of cus- 
tomers—utility and industrial. Sales of 
natural gas to the former are subject to 
commission regulation, whereas sales to 
the latter are not. Therefore, it was nec- 
essary to make an allocation of cost of 
service to segregate the regulated and un- 
regulated business. Such an allocation, 
the commission said, would serve as a 
guide to reasonable rates for gas sold to 
utility customers for resale. 

The commission used a method of cost 

allocation which, it said, reflected the con- 
ditions, priorities, and characteristics of 
natural gas service. The cost components, 
such as gas purchased expense; opera- 
tion, maintenance, and general expenses ; 
depreciation expense ; taxes; and return 
or profit were classified as “commodity” 
and “demand” charges for the purpose 
of allocating them to the classes of cus- 
tomers. 
_ Considering the required demand dur- 
ing the period of most severe operating 
conditions, the system peak day, and 
other demand data, the commission con- 
cluded that it was reasonable to allocate 
51 per cent of the “demand” cost to regu- 
lated sales and 49 per cent to unregulated 
sales, of which latter figure 41 per cent 
applied to firm sales, and 8 per cent to 
interruptible sales. 

A rate of 3} per cent was used on a 
straight-line basis for computing both 
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Original Cost Less Depreciation Plus 
Working Capital Adopted As Rate Base 


annual and accrued depreciation. The 
cash working capital allowance, computed 
on the basis of forty-five days’ lag be- 
tween actual receipt of revenues and pay- 
ment of related expenses, was considered 
liberal. 

The commission considered actual op- 
erating revenues and expenses for the 
years 1930 to 1943, inclusive, and the first 
four months of 1944, and concluded that 
the 1943 experience of the company pre- 
sented the most reliable guide for fixing 
future rates. The company contended 
that 1943 was not a good test period be- 
cause of the approaching curtailment of 
the use of gas for war production, alleg- 
ing that revenues would decrease more 
than operating expenses, with a resulting 
decrease in net earnings. The commis- 
sion pointed out, however, that six of the 
utility customer companies expect to in- 
crease their future requirements for nat- 
ural gas, that one of the companies has 
a large industrial consumer in war pro- 
duction whose loss could be met by con- 
verting consumers from mixed to straight 
natural gas, that one of the companies 
is committed to distribute natural gas 
when it becomes economically practica- 
ble, that the sale of gas in one of the 
areas was far from the saturation point 
when compared with per customer sales 
in other areas, and that the area has 
great peacetime industries. 

The return allowed by the commission 
was set at 6 per cent in view of Missis- 
sippi’s strong operating financial and 
credit position. The commission observed 
that the company is a seasoned, well-de- 
veloped enterprise with ample past and 
present provisions for depreciation and 
current high profits, that it has estab- 
lished markets with great potential 
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growth in a populous and industrialized 
area desiring to convert from mixed gas 
to straight natural gas. In fact, all of the 
evidence pointed to Mississippi’s strong 


position enabling: it to attract capital upoy 
favorable terms when required. Re Mis 
sissippi River Fuel Corp. et al. (Dock 
No. G-462, Opinion No. 126). 


e 


Coke Plant Acquisition by Gas Company 
Found Consistent with Public Interest 


Th Wisconsin commission author- 
ized the Milwaukee Gas Light Com- 
y to acquire from American Light 
& Traction Company all of the out- 
standing capital stock of Milwaukee Sol- 
vay Coke Company and to purchase cer- 
tain real estate from Consolidated Build- 
ing Company. These companies are 
affiliated, and disposition of the proper- 
ties was in futherance of holding com- 
pany simplification plans. A change in 
par value of stock and issuance of stock 
to accomplish the acquisition were also 
authorized. 

The coke plant supplies the gas com- 
pany with about 70 per cent of its supply 
of manufactured gas. The real estate in- 
volved is a vacant lot adjacent to the gas 
company’s main office and presently 
leased by it for parking purposes. The 
value of the coke company common stock 
which was to be exchanged for stock of 
the gas company was found to be not less 
than the nominal purchase price pro- 
posed. 

The proposed purchase price of 
the real estate was held to be excessive, 
and a condition was imposed that the 
price should be reduced. 


The commission thought the “public, 
interest” contemplated by the governing 
statute was the interest of that particulz 
portion of the public which is entitled tc 
the public utility service of the gas com- 
pany and which interest is involved in 
or related to that service. The commis- 
sion did not consider the transaction to 
be contrary to the public interest. It was 
said: 

That is the question that we must decide 
since the transaction, if not contrary to the 
public interest, must be held to be consistent 
with it. 

Commissioner Bryan, in a dissenting 
opinion, disagreed with this view of pub- 
lic interest. He said that “public interest” 
is a broader term than “public conven- 
ience and necessity” and involves more 
than the interest of utility customers; it 
embraces the interests of present and 
prospective security holders and may, in 
some instances, be properly construed to 
include other matters of interest to the 
public generally. The majority had acted 
on the theory that it was neither the 
guardian nor adviser of the affil. .“es in 
the holding company system. Re Mi. waw 
kee Gas Light Co. (2-SB-258). 


z 


Working Capital and Expenses of Wholesale 
Gas Company Involved in Rate Case 


De in rates of the Penn- 
York Natural Gas Corporation for 
the transportation and sale of natural gas 
to Republic Light, Heat & Power Com- 
pany for resale has been ordered by the 
Federal Power Commission. A 2-part 
rate, consisting of a commodity charge 
and a flat monthly transportation charge, 
was approved. This, the commission es- 
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timated, would produce a return of 6 per 
cent, as to which the commission said: 


It is common knowledge that we are in 
the period of the lowest cost of money in 
history. Penn-York has an established mar- 
ket, an ample gas supply through existing 
pipe-line connections and contracts, and has 
made adequate past and present provisions 
for depreciations. Its pipe-line enterprise hi 
no unusual hazards; and the capacity of its 
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pipe line is sufficient to enable it to deliver 
additional volumes of gas without additional 
investment. 


An additional allowance was requested 


pays for gas purchased and the date it re- 
ives payment from its sole customer. 

e commission observed, however, that 
under filed rate schedules provisions for 
ayment for purchased gas and for gas 
sold by Penn-York were identical con- 
erning the time for payment. But the 
ompany and its affiliated customer had 
tended the customer’s time for pay- 


"ment, which created the 10-day lag. No 


sufficient justification for this action be- 
tween affiliated companies was offered, 
and the commission said it would be im- 
proper to include this item in the working 
capital allowance. 

The commission’s staff included in its 
recommendation for working capital ap- 
proximately $600 for maintenance, which 
was the average annual expenditure for 


maintenance during the four years 1941- 
1944. A company witness testified that 
future maintenance would be substantial- 
ly greater, since certain maintenance had 
been deferred and normal maintenance 
would increase by reason of the age of 
the pipe line. He estimated this future 
expense would be $10,900 annually. Ob- 
viously, said the commission, the $600 
allowance was too low, and the com- 
pany’s claim was allowed. 

Claims for additional administrative 
and general expenses and for Federal in- 
come taxes based on the assumption that 
Penn- York would no longer be a member 
of its holding company system were dis- 
allowed. 

The commission noted that a di- 
rective of the Securities and Exchange 
Commission to the parent company to di- 
vest itself of certain subsidiaries had sub- 
sequently been changed to permit the re- 
tention of Penn-York. Re Penn-York 
Natural Gas Corp. (Opinion No. 129, 
Docket No. G-600). 


e 


Joint Consideration of Separate Applications 
Upheld by Supreme Court 


Ls Supreme Court affirmed action 
of the Interstate Commerce Com- 
mission which, on separate applications 
by two motor carriers which had previ- 
ously jointly operated a single motor car- 
rier service between certain points, au- 
thorized the substitution of separate and 
competing through services by the car- 
tiers between such points. Evidence was 
held to support the commission’s findings 
that future convenience and necessity re- 
quired the separate services, and objec- 
tions to alleged procedural defects were 
held to be without merit. 

The Federal District Court had set 
aside the order on the ground that the 
commission had considered the separate 
records relating to the separate applica- 
tions as though the cases constituted a 
consolidated case, that evidence which ap- 
peared only in one record was used by the 
commission to support general findings in 
the report concerning both applications, 


655 


and that, in each proceeding, evidence not 
offered or received in such proceeding 
and not a part of the record therein was 
drawn upon and considered by the com- 
mission. In other words, the Supreme 
Court was of the opinion that the lower 
court had objected to the way in which it 
thought the commission had considered 
the cases and reached its conclusions. 
The Supreme Court ruled that it was 
no sufficient ground for suspending the 
commission’s order that it chose to write 
one report rather than two, especially in 
matters as closely related as these. It was 
observed that it is not uncommon judi- 
cial practice to follow this course. Nor, 
with these conditions satisfied, said the 
court, could the mere fact that the com- 
mission chose to grant, rather than to 
deny, both applications, or to grant one 
and deny the other, invalidate the com- 
mission’s judgment. 
The question whether new issues were 
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injected by the commission’s action in 
thus disposing of the cases was presented. 
In discussing this matter the court said: 


The commission did not, by the manner in 
which it disposed of the cause, inject as a 
“new issue” the question whether both ap- 
plications might be granted. If the appellees 
actually assumed in the beginning that both 
applications could not be granted, their as- 
sumption was in the teeth of the applications 
and the permissible outcomes presented for 
the commission’s decision. 

As has been said, the two applications were 
separately instituted and heard. In the nat- 
ural course of events each joint board was to 
decide whether to grant or to deny the par- 
ticular application before it. The possibilities 
therefore were that both applications might 
be denied, that one might be granted and the 
other denied, or that both might be granted. 
Moreover, the record contains evidence show- 
ing that the possibility of granting both ap- 
plications was in the minds of counsel and 
witnesses. . . . The parties too apparently 
gave similar recognition to the questioned 
possible outcome by their stipulation for the 
use of evidence in both proceedings. 

The issue concerning whether both appli- 
cations should be granted was injected, not by 
the commission’s report or any other action 
taken by it, but by the filing of the applica- 
tions in the first place. If appellees miscon- 


ceived the nature of the proceedings in th 
respect, as we do not think was the cay 
they were not misled into doing so by a 
action of the commission or the other ; 
pellants. 


While the court has limited the use ¢ 
judicial notice by administrative agencie 
in order to be sure that parties will n 
be deprived of a fair hearing, it has no 
made a fetish of sticking squarely withi 
the four corners of the specific record i 
administrative proceedings or of pinning 
down such agencies with reference to faq 
determinations, even more rigidly than 
the courts in strictly judicial proceeding; 
Therefore, the court said, the mere fac 
that the commission looked beyond the 
record proper in these cases did not in- 
validate its action, particularly where m 
substantial prejudice resulted. In other 
words, the court said, the commission 
was not bound to consider each case ex- 
clusively on its own record, but coul/ 
look to the evidence in both proceedings 
in forming its judgment. Umited States 
of America et al. v. Pierce Auto Freight 
Line, Inc. et al. (No. 74). 


e 


Increase in Demurrage Charge Upheld 
Without OPA Approval 


N Interstate Commerce Commission 
order changing the method of com- 
puting “free time” in scale of demurrage 
charges on refrigerator cars was upheld 
by the United States District Court for 
the District of Columbia, even though no 
notice was given to Price Administrator. 
The court ruled that since the commis- 
sion was empowered to make such order 
without a hearing, there would have been 


e 


no proceeding in which the administrator 
might have intervened, had he received 
notice. The order was reversed in so far 
as it increased the demurrage charges 
during the Christmas holidays, since dur- 
ing those days the increased charge would 
in no way accomplish the purpose for 
which it was intended ; i.e., the more rapid 
unloading of refrigerator cars. Iversen et 
al. v. United States et al. 63 F Supp 1001. 


Commission Refuses to Pass on Validity of Law 


HE Colorado commission denied a 
motion to dismiss a complaint 
against a sanitation district where it was 
contended that the act making the rates 
subject to commission jurisdiction was 
unconstitutional. The commission said: 
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The legislature has, by various acts, in- 
cluding the 1939 Act, imposed certain duties 
upon this commission. In effect, the re- 
spondent now asks this commission, which 
also was created by the legislature, to de- 
termine the question of whether or not an act 
of the legislature violates the Constitution. 
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We are of the opinion that this commission 
cannot pass upon the constitutionality of an 
act of the legislature under which duties are 
prescribed for this commission, and that, 
until a court in a proper case holds the act 
of the legislature in question unconstitutional, 
we must obey that law. Consequently, the 


only course left open for this commission is 
to proceed upon the theory that the law is 
constitutional. 


School District No. 47 in the County of 
Jefferson v. Lake Sanitation District 
(Decision No. 25747, Case No. 4934). 


e 


Other Important Rulings 


YS Wisconsin commission held that 
the fact that the lines of a telephone 
company run past and beyond a certain 
residence at a distance less than the dis- 
tance within which that utility will render 
free extension of service suffices to spell 
out an undertaking or obligation of serv- 
ice of the company to that residence. Re 


La Crosse Teleph. Corp. (2-U-2104). 


The Securities and Exchange Commis- 


sion approved a holding company simpli- - 


fication plan providing that all the public 
utility operating companies in the system 
would be direct subsidiaries of a single 
holding company having a capital struc- 
ture of only debt securities and com- 
mon stock outstanding in lieu of 18 
classes of holding company securities 
now outstanding, for the assumption of 
the funded debt of the present holding 
companies and the replacement thereof 
by a new issue of debt securities, and for 
the distribution of cash and new common 
stock in exchange for outstanding pre- 
ferred and common stock of the existing 
holding companies, it believing that the 
respective holders of each class of the 
outstanding securities of the holding com- 
panies were to receive the equitable 
equivalent of their existing rights. Re 
New England Power Asso. (File Nos. 
54-92, 59-14, 54-19, Release No. 6470). 


The United States Supreme Court af- 
firmed the denial by the Interstate Com- 
merce Commission of an application by 
a water carrier for a certificate of con- 
venience and necessity under the “grand- 
father” clause of the Interstate Com- 
merce Act, on the ground that the carrier 
had ceased the type of operation for 
which authorization was sought prior to 
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January 1, 1940, the critical date upon 
which “grandfather” rights are based. 
Allegations, unsupported by evidence, 
that the war effort forced a continued 
abandonment of services in question were 
considered too hypothetical to corrobo- 
rate applicant’s claim that the abandon- 
ment was involuntary. McAllister 
Lighterage Line, Inc. v. United States 
(No. 616). 


A water utility was held entitled to ex- 
tend service to contiguous areas without 
further authorization by the California 
commission, and it was further held that 
unified operation under one ownership, 
as a single system, of two formerly sepa- 
rate but adjoining waterworks required 
no further authority. Re Monterey Ba 
Water Co. (Decision No. 38448, Appli- 
cation No. 26566). 


A Federal District Court, in dismissing 
a suit to set aside an order of the Inter- 
state Commerce Commission granting 
some but not all of the operating author- 
ity sought by a trucking company, held 
that the court should not interfere where 
an order is based on findings either that 
there exists no public convenience and 
necessity or that existing authorized car- 
riers are ready and able to serve the pub- 
lic adequately ; and it held further that it 
is not the province of a court to weigh 
conflicting evidence offered before the 
commission or to invade the commis- 
sion’s realm of legislative discretion. Mc- 
Lean Trucking Co., Inc., of Winston 
Salem, N. C. v. United States et al. 63 
F Supp 829. 


A Federal District Court, in setting 
aside an order of the Interstate Com- 
merce Commission canceling a certificate 
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and issuing a new certificate for common 
carrier transportation by water, held that 
the provision of the Interstate Commerce 


Act authorizing the commission to mod-: 


ify or set aside its orders applies to regu- 
latory orders and does not permit the 
cancellation of orders authorizing the is- 
suance of certificates of convenience and 
necessity. Seatrain Lines, Inc. v. United 
States, 64 F Supp 156. 


The Colorado commission ruled that 
the nonuse of 4 private motor carrier per- 
mit, continuing as it did for a period of 
over eleven years, coupled with the fact 
that the only time any interest in the per- 
mit was shown was on the occasion of a 
contemplated sale, clearly showed an in- 
tention on the part of the carrier never to 
use the permit, and consequently resulted 
in a definite abandonment thereof, justi- 
fying rescission of the permit. What the 
carrier did rather than what he said was 
his intention to do should and must gov- 
ern, it was said. Re C. W. Kelley (Case 
No. 4927, Decision No. 25522). 


The Colorado commission, after stat- 
ing that transportation of houses by mo- 
tor vehicle carriers is a class of traffic 
of such a nature that it is not susceptible 
to rates that the commission has pre- 
scribed, concluded that the commission 
should not prescribe rates for the move- 
ments of houses, thereby leaving the car- 
rier free to establish and publish what- 
ever rates and rules it feels should be 
established. Re Rates on Movements of 
Houses (Decision No. 25706, Case No. 
1585). 


The Iowa commission, after finding 
that the establishment of motor carrier 
service was required by the public inter- 
est, granted a certificate to the first ap- 
plicant for such a certificate where sev- 
eral applicants were qualified. Re Stith 
et al. (Docket Nos. H-3652, H-3653, 
H-3657, H-3665, H-3670). 


The New York commission held that 


Nore.—The cases above referred to, where decided 
will be published in full or abstracted in 
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it had jurisdiction to assess the costs and 
expenses relating to its investigation of 
the service provided by a bus company in 
New York city, notwithstanding the fact 
that the regulatory body whose functions, 
powers, obligations, and duties were 
transferred to the commission upon its 
dissolution had no power to assess such 
costs against the bus company. Re East 
Side Omnibus Corp. (Case 11234). 


The Connecticut commission declared 
that in successive rate proceedings the 
commission as a general rule would not 
justify proposed increases by taking ju- 
dicial notice of increased costs of labor 
and materials but would expect data sub- 
stantiated by actual operating records to 
be presented. Re Rates on Household 
Goods (Docket No. 7724, Investigation 
and Suspension No. 27). 


In an action by the Interstate Com- 
merce Commission to restrain a motor 
carrier from committing acts allegedly 
unauthorized by its certificate, the United 
States District Court refused to make a 
judicial interpretation of the carrier’s 
certificate on the ground that the commis- 
sion’s interpretation was binding and 
could not be attacked collaterally. Jnter- 
state Commerce Commission v. G&M 
Motor Transfer Co. 64 F Supp 302. 


In considering demands of near-by 
towns for water service from a city water 
system, the Wisconsin commission ruled 
that the amount and adequacy of the fa- 
cilities of a public utility cannot be con- 
sidered a proper criterion of its obliga- 
tion of service. Re Madison (2-U-1734). 


A commission order granting a certifi- 
cate of convenience and necessity to the 
one of two rival bus company applicants 
who offered the more extensive service 
was affirmed on appeal by the Arkansas 
Supreme Court, which held that the or- 
der was neither improper nor against the 
weight of the evidence. Camden Transit 
Co. v. Owen et al. 192 SW2d 757. 
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THE NORTH AMERICAN CO. yv. SECURITIES AND EXCH. COM. 


UNITED STATES SUPREME COURT 


The North American Company 


v. 


Securities and Exchange Commission 


No. 1 
— US — 9 Led —, 66S Ct — 
April 1, 1946 


ERTIORARI to United States Circuit Court of Appeals for 
i the Second Circuit to review judgment affirming orders of 
Securities and Exchange Commission in proceeding for simplifi- 
cation of holding company system under § 11(b) (1) of the 
Holding Company Act, 15 USCA § 79k(b) (1); affirmed. For 
decision of lower court, see (1943) 47 PUR(NS) 6, 133 Fad 

148, affirming (1942) 11 SEC 194, 43 PUR(NS) 257. 


Interstate commerce, § 84 — Powers of Congress — Public utility holding com- 
pany — Affiliated companies. 
1. A top holding company in a system of corporations, the majority of 
which operate electric and gas utility properties scattered throughout the 
United States, many of them transmitting electricity across state lines, is 
engaged in activities which bring it within the ambit of congressional au- 
thority, p. 260. 


Intercorporate relations, § 14.1 — Control by holding company — Absence of 
active intervention. 


2. A corporation which has extensively acquired and holds securities of 
public utility corporations may be treated as possessing domination over 
its subsidiaries, or the power to dominate them when and if necessary, al- 
though active intervention in their activities has been of a limited char- 
acter (mainly in financing) and the holding company has not sold the sub- 
sidiaries any supplies or engineering services, where lack of active inter- 
ference appears to have resulted in large part with the company’s satisfac- 
tion with local managements, which have often included men selected by 
or historically related to the top holding company, p. 261. 


Interstate commerce, § 27.1 — Status of holding company activities. 


3. A top holding company and its subsidiaries are interstate in character, 
and the holding company is not a mere investor in its subsidiaries, where 
it is the nucleus of a far-flung empire of corporations extending over the 
United States, its influence and domination permeate the entire system, the 
mails and instrumentalities of interstate commerce are vital to the func- 
tioning of the system, and direct utility subsidiaries transmit energy across 
state lines, p. 262. 
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Interstate commerce, § 84 — Holding company regulation — Ownership of securi- 
ties. 

4. The ownership of securities by a holding company, although not com- 
merce when considered separately and abstractly, is so clearly and definitely 
related to interstate commerce when considered in the context of public 
utility holding companies and their subsidiaries as to support the power of 
Congress to require such holding companies to dispose of their security 
holdings and to confine their activities in accordance with the standards 
of § 11(b)(1) of the Holding Company Act, 15 USCA § 79k(b)(1), 
p. 266. 

Interstate commerce, § 1 — Powers of Congress — Intrastate activities. 
5. Congress has plenary power under the Commerce Clause of the Con- 
stitution, and such power extends to every part of interstate commerce 
and to every instrumentality or agency by which it is carried on; and the 
full control by Congress of the subjects committed to its regulation is not 
to be denied or thwarted by the commingling of interstate and intrastate 
operations, p. 266. 


Interstate commerce, § 1 — Powers of Congress — Effect of state laws and pri- 
vate contracts. 
6. The power of Congress under the Commerce Clause of the Constitu- 
tion is an affirmative power commensurate with the national needs and is 
not restricted by state laws or private contracts, and in using this power 
Congress is not bound by technical legal conceptions, p. 269. 


Interstate commerce, § 1 — Powers of Congress — Corporate financial practices. 
7. The fact that an evil against which congressional action is directed may 
involve a corporation’s financial practices, its business structure, or its se- 
curity portfolio does not detract from the power of Congress under the 
Commerce Clause to promulgate rules in order to destroy that evil, since 
when it is once established that the evil concerns or affects commerce in 
more states than one, Congress may act, p. 269. 


Interstate commerce, § 84 — Holding company regulation — Ownership of securi- 
ties. 
8. Congress has power under the Commerce Clause to attempt to remove 
economic evils resulting from uncodrdinated and unintegrated public utility 
holding company systems by ordering the holding companies to divest them- 
selves of the securities that made such evils possible, p. 270. 


Intercorporate relations, § 5.1 — Holding company regulation — Due process — 
Divestment of securities. 
9. Section 11(b)(1) of the Holding Company Act, 15 USCA § 79k(b) 
(1), does not violate the Due Process Clause of the Fifth Amendment of 
the Constitution by requiring a holding company to divest itself of its 
scattered subsidiaries and to confine its operations to a single integrated 
system, p. 270. 


Courts, § 4 — Legislative matters — Holding Company Act. 


10. The reasonableness of a conclusion, from extensive congressional 
studies, that the economic advantages of a holding company at the top of 
an unintegrated, sprawling system are not commensurate with the resulting 
economic disadvantages is one for Congress to determine ; when Congress, 
in the exercise of its discretion, has decided that it is necessary to reorganize 
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holding company structures, a court cannot question the appropriateness or 


propriety of its decision, p. 270. 


Constitutional law, § 15 — Guaranty of due process — Valuable interests affected. 


11. The fact that valuable interests may be affected does not by itself 
render invalid, under the Due Process Clause, a determination made by Con- 


gress, p. 270. 


Intercorporate relations, § 5.1 — Holding company regulation — Constitutional 


requirements. 


12. Section 11(b)(1) of the Holding Company Act, 15 USCA § 79k(b) 
(1), is not unconstitutional as applied to a particular holding company even 
though that company may not be guilty of economic evils enumerated in 
§ 1(b) of the act, 15 USCA § 79a(b), since Congress has power to legis- 
late generally, unlimited by proof of the existence of the evils in each par- 


ticular situation, p. 272. 


Intercorporate relations, § 19.3 — Holding Company Act — Integration of system. 


Explanation, by Supreme Court, of the provisions and requirements of 
§ 11(b)(1) of the Holding Company Act, 15 USCA § 79k(b)(1), and 
related sections of the act providing for integration of public utility sys- 


tems, p. 264. 


Intercorporate relations, § 19.22 — Holding company regulation — Exemption — 
Predominantly local companies. 
Discussion, by the Supreme Court, of the power of the Securities and Ex- 
change Commission, under § 3(a) of the Holding Company Act, to deny 
an exemption to a predominantly local holding company, p. 265. 


Mr. Justice MurpuHy delivered the 
opinion of the court: Congress en- 
acted the Public Utility Holding Com- 
pany Act of 1935, 49 Stat 803, in or- 
der to correct grave abuses which it 
had found in the use of the holding 
company device in the nation’s electric 
and gas utility industries. This court 
in Electric Bond & Share Co. v. Se- 
curities and Exchange Commission 
(1938) 303 US 419, 82 L ed 936, 22 
PUR(NS) 465, 58 S Ct 678, 115 
ALR 105, held constitutional the vari- 
ous provisions of the act relating to 
the registration of holding companies 
as therein defined. In this case we are 
called upon to determine the constitu- 


tionality of § 11(b)(1) of the act, 15 


USCA § 79k(b)(1), authorizing the 
Securities and Exchange Commission 
to act to bring about the geographic 
and economic integration of holding 


company systems. Specifically, we 
must decide whether this requirement 
falls within the power of Congress to 
regulate commerce among the several 
states and whether it violates the Due 
Process Clause of the Fifth Amend- 
ment. 

The North American Company, the 
petitioner, is a holding company with- 
in the meaning of the act, § 2(a)(7), 
15 USCA § 79b(a) (7), and is regis- 
tered as such with the Securities and 
Exchange Commission. The Com- 
mission instituted appropriate admin- 





1 North American registered with the Com- 
mission on February 25, 1937, reserving its 
right to challenge the constitutionality of 
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§ 11(b)(1) and other portions of the act. 
See ndis v. The North American Co. 
(1936) 229 US 248, 251, 81 L ed 153, 57 S 
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istrative proceedings against North 
American under § 11(b) (1), the pro- 
visions of which apply to registered 
holding companies. As a result, the 
Commission entered orders limiting 
North American’s properties to those 
which, in the Commission’s judgment, 
complied with the standards of § 11 
(b) (1) and compelling it to sever re- 
lationships with all its other proper- 
ties." The court below, after affirm- 
ing the orders of the Commission on 
a statutory level, rejected North 
American’s constitutional objections. 
(1943) 47 PUR(NS) 6, 133 F2d 
148. Only these constitutional issues 
are now before us. 

[1] As was the situation in the Elec- 
tric Bond & Share Co. Case, supra, 
North American is clearly engaged in 
activities which bring it within the 
ambit of congressional authority. 


North American is a typical utility 


holding company. It is the pinnacle 
of a great pyramid of corporations, the 
majority of which operate electric and 
gas utility properties. These proper- 
ties are scattered throughout the 
United States, many of them serving 
large cities and contiguous territories.® 
Electric energy is transmitted across 
state lines by numerous companies in 
the pyramid or system.* As of De- 
cember 31, 1940, there were some 
eighty corporations in the system, 
with an aggregate capitalized value in 
excess of $2,300,000,000. Organ- 
ized in New Jersey in 1890 and main- 


taining business headquarters in New 
York city, North American maintains 
direct or indirect interests in these 
corporations through the medium of 
stock ownership. It is that medium 
that binds the system together. 

North American owns stock direct- 
ly in ten of the corporations, holding 
79 per cent or more of the common 
stock of eight of them and 17.71 per 
cent and 19.2 per cent, respectively, 
of the voting securities of the other 
two. Three of these direct subsidi- 
aries are registered holding com- 
panies: (1) Union Electric Com- 
pany of Missouri, operating in and 
around St. Louis, Mo., and with sub- 
sidiaries operating in Illinois and 
Towa as well; (2) Washington Rail- 
way and Electric Company, with sub- 
sidiaries operating in the District of 
Columbia and adjacent territory in 
Virginia and Maryland; and (3) 
North American Light & Power 
Company, operating extensive sys- 
tems in Kansas, Missouri, Illinois and 
Iowa in addition to being the parent 
of several registered holding com- 
panies. 

Four of the direct subsidiaries of 
North American are operating com- 
panies: (1) Cleveland Electric Illu- 
minating Company, serving Cleveland, 
Ohio, and surrounding territory; (2) 
Pacific Gas & Electric Company, serv- 
ing large areas in California; (3) 
The Detroit Edison Company, serving 
Detroit and vicinity; and (4) Wis- 





Ct 163; Electric Bond & Share Co. v. Se- 
curities and Exchange Commission (cited 
above). 
2 Holding Company Act Releases Nos. 3405 
(1942) 11 SEC 194, 43 PUR(NS) 257, and 
3629, June 22, 1942. 

8 Federal Trade Commission Report to the 
Senate, “Utility Corporations,” Sen. Doc. 92, 
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Part 72-A, 70th Cong. Ist Sess. pp. 107-110, 
706— 


716. 

4In 1929 and 1930, companies in the North 
American system transmitted 9.3 per cent and 
7.7 per cent, respectively, of the total amount 
of electric energy transmitted across state 
boundaries in the United States. Federal 
Trade Commission Report, supra, note 3, p. 
43, Table 13. 
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consin Electric Power Company, a 
holding company with subsidiaries 
operating an integrated electric utility 
/system in Wisconsin and Michigan. 

The other three direct subsidiaries 
are (1) North American Utility Se- 
curities Corporation, an investment 
trust; (2) West Kentucky Coal Com- 
pany, which owns and operates a coal 
mine in Kentucky and sells coal in 
interstate commerce; and (3) 60 
Broadway Building Corporation, 
which owns the office building in New 
York city where petitioner has its of- 
fices. 

The various companies in the 
North American system perform a 
variety of functions from electric and 
gas service to railroad transportation, 
warehousing and amusement park 
operations. All told, they conduct 
business in seventeen states and the 
District of Columbia. Electric serv- 
ice alone is provided for more than 
3,000,000 customers in an area of 
roughly 165,000 square miles. 

[2] North American claims that its 
sole and continuous business has been 
that of acquiring and holding for in- 
vestment purposes stocks and other 
securities of the subsidiaries, its rela- 
tionship being essentially that of “a 
large investor seeking to promote the 
sound development of his invest- 
ment.” Active intervention on North 
American’s part in the activities of 
these companies, it is true, has been 
of a limited character. Operations 
and operational policies, the Commis- 
sion found, have been left entirely to 
the local managements. Nor has 
North American sold these subsidi- 
aries any supplies or engineering serv- 
ice. This lack of active intervention, 
however, is indecisive. It appears to 
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have resulted in large part from North 
American’s satisfaction with the local 
managements of the subsidiaries and 
from the fact that the local manage- 
ments have often included men select- 
ed by or historically related to North 
American. See Detroit Edison Co. v. 
Securities and Exchange Commission 
(1941) 39 PUR(NS) 193, 119 F2d 
730, 734, 735; Pacific Gas & E. Co. 
v. Securities and Exchange Commis- 
sion (1942) 44 PUR(NS) 97, 127 
F2d 378, 383, 384. The Commission 
was thus warranted in considering the 
harmonization of local policies with 
those of North American as a fact, the 
absence of conflicts making affirma- 
tive action by North American un- 
necessary. But it does not follow that 
North American’s domination of its 
system was any less real or effective. 
Historical ties and associations, com- 
bined with strategic holdings of stock, 
can On occasion serve as a potent sub- 
stitute for the more obvious modes of 
control. See Southern P. Co. v. 
Bogert (1919) 250 US 483, 491, 
492, 63 L ed 1099, 39 S Ct 533; 
Natural Gas Pipeline Co. v. Slattery 
(1937) 302 US 300, 307, 308, 82 
L ed 276, 21 PUR(NS) 255, 58S Ct 
199. Domination may spring as 
readily from subtle or unexercised 
power as from arbitrary imposition of 
command. To conclude otherwise is 
to ignore the realities of intercor- 
porate __ relationships. Rochester 
Teleph. Corp. v. United States 
(1939) 307 US 125, 145, 146, 83 
L ed 1147, 28 PUR(NS) 78, 59S Ct 
754. In light of the extensiveness of 
North American’s holdings of the 
securities of its subsidiaries and the 
penetration of local managements 
with men of North American back- 
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ground, the Commission was justified 
in treating North American as pos- 
sessing domination over its subsidi- 
aries or the power to dominate them 
when and if necessary.° 

But North American in some re- 
spects has actually intervened in the 
activities of its subsidiaries. It has 
affirmatively participated in and dom- 
inated their financing operations.* So 
completely has it taken over the plan- 
ning and handling of the various flo- 
tations of securities that North 
American urged before the Commis- 
sion, though in vain, that the sub- 
sidiaries were incompetent to handle 
such matters and that it would be 
highly uneconomical for them to at- 
tempt to do so. As the Commission 
noted, the ability to dominate this 


financing and to control the flow, 
through underwriting channels, of 


millions of dollars of securities has 
been of great value and benefit to 
North American, in addition to being 
of aid to the subsidiaries. North 
American has also provided the sub- 
sidiaries with advisory and consulta- 
tive facilities in relation to manage- 
ment problems; and intercompany 
committees have been created to serve 
as clearing houses for technical and 
accounting information. 

[8] The interstate character of 
North American and its subsidiaries 
is readily apparent from the Commis- 
sion’s survey of their activities. 
North American is more than a mere 


investor in its subsidiaries. See 
Northern Securities Co. v. United 
States (1904) 193 US 197, 353, 354, 
48 L ed 679, 24 S Ct 436. It is the 
nucleus of a far-flung empire of cor- 
porations extending from New York 
to California and covering seventeen 
states and the District of Columbia. 
Its influence and domination permeate 
the entire system and frequently evi- 
dence themselves in affirmative ways. 
The mails and the instrumentalities of 
interstate commerce are vital to the 
functioning of this system. They 
have more than a casual or incidental 
relationship. Cf. Ware & Leland v. 
Mobile County (1908) 209 US 405, 
52 L ed 855, 28 S Ct 526; Blumen- 
stock Bros. Advertising Agency v. 
Curtis Pub. Co. (1920) 252 US 436, 
64 L ed 649, 40 S Ct 385; Federal 
Baseball Club v. National League 
(1922) 259 US 200, 66 L ed 898, 42 
S Ct 465. Without them, North 
American would be unable to float the 
various security issues of its own or of 
its subsidiaries, thereby selling se- 
curities to residents of every state in 
the nation. Without them, North 
American would be unable to exercise 
and maintain the influence arising 
from its large stock holdings, receiv- 
ing notices and reports, sending 
proxies to stockholders’ meetings, col- 
lecting dividends and interest, and 
transmitting whatever instructions 
and advice may be necessary. Nor 
could North American maintain its 





5As to only two of the subsidiaries, the 
Detroit Edison Company and the Pacific Gas 
& Electric Company, has a claim been raised 
that they were not controlled by or subject 
to a controlling influence of North American. 
The Commission rejected both claims after 
hearings and its determinations age sustained 
upon appeal. Detroit Edison Co. Securi- 
ties and Exchange Commission (i941) 39 
PUR(NS) 193, S19 F2d 730, cert. denied 


(1941) 314 US - mt og 497, 62 S Ct 
105; Pacific Gas & E. Securities and 
Exchange Commission (1942) 44 PUR(NS) 
97, 127 F2d 378, affirmed on rehearing by 
equally divided court (1943) 52 PUR (NS) 
477, 139 F2d 298, affirmed by equally divided 
Court (1945) 324 US 826, 89 L ed —, 65 
S Ct 855. 

6 See Federal Trade Commission Report, 
supra, note 3, p. 347. 
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other relationships and contacts with 
its own subsidiaries without the use of 
the mails and facilities of interstate 
commerce. Such interstate commer- 
cial transactions involve the very 
essence of North American’s business. 
See International Textbook Co. v. 
Pigg (1910) 217 US 91, 54 L ed 
678, 30 S Ct 481, 27 LRA(NS) 493, 
18 Ann Cas 1103. They enable it “to 
promote the sound development” of 
its investments from its headquarters 
in New York city. In short, they are 
commerce which concerns more states 
than one. Gibbons v. Ogden (1824) 
9 Wheat 1, 194, 6 L ed 23; Second 
Employers’ Liability Cases (1912) 
223 US 1, 46, 56 L ed 327, 32 S Ct 
169; The Minnesota Rate Cases 
(1913) 230 US 352, 398, 57 L ed 
1511, 33 S Ct 729, 48 LRA(NS) 
1151, Ann Cas 1916A 18. As stated 
by this court in Associated Press v. 
National Labor Relations Board 
(1937) 301 US 103, 128, 81 L ed 
953, 57 S Ct 650. “Interstate com- 
munication of a business nature, what- 
ever the means of such communica- 
tion, is interstate commerce regulable 
by Congress under the Constitution.” 

Moreover, North American con- 
cedes that four of its direct utility sub- 
sidiaries, Union Electric Company of 
Missouri, Washington Railway and 
Electric Company, North American 
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Light & Power Company and Wis- 
consin Electric Power Company, 
transmit energy across state lines and 
hence are engaged in interstate com- 
merce. It further concedes that its 
subsidiary West Kentucky Coal Com- 
pany is engaged in interstate com- 
merce, although contending that the 
remaining five direct subsidiaries are 
not so engaged. In view of North 
American’s very substantial stock in- 
terest and its domination as to the af- 
fairs of its subsidiaries, as well as its 
latent power to exercise even more af- 
firmative influence, it cannot hide be- 
hind the facade of a mere investor. 
Their acts are its acts in the sense that 
what is interstate as to them is inter- 
state as to North American. These sub- 
sidiaries thus accentuate and add ma- 
terially to the interstate character of 
North American. Electric Bond & 
Share Co. v. Securities and Exchange 
Commission, supra, 303 US at p. 440. 
They make even more inescapable the 
conclusion that North American bears 
not only a “highly important relation 
to interstate commerce and _ the 
national economy,” Jd. at p. 441, but 
is actually engaged in interstate com- 
merce. It is thus subject to appropri- 
ate regulatory measures adopted by 
Congress under its commerce power. 

Turning to § 11(b)(1) supra’ and 


its constitutional impact upon North 





+ "Sen. Bt) ss 
“(b) It shall be the duty of the Commis- 


sion, as soon as practicable after January 1, 
1938 : 


“(1) To require by order, after notice and 
opportunity for hearing, that each registered 
holding company, and each subsidiary com- 
pany thereof, shall take such action as the 
Commission shall find necessary to limit the 
operations of the holding-company system of 
which such company is a part to a single 
integrated public-utility system, and to such 
other businesses as are reasonably incidental, 
or economically necessary or appropriate to 
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the operations of such integrated public-utility 
system: Provided, however, That the Com- 
mission shall permit a registered holding com- 
pany to continue to control one or more addi- 
tional integrated public-utility systems, if, 
after notice and opportunity for hearing, it 
finds that— 


“(A) Each of such additional systems can- 
not be operated as an independent system 
without the loss of substantial economies 
which can be secured by the retention of con- 
trol by such holding company of such sys- 


tem; 
“(B) All of such additional systems are 
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American, we find that it directs the 
Commission to apply its provisions to 
holding companies engaged in inter- 
state commerce. In essence, it con- 
fines the operations of each holding 
company system to a single integrated 
public utility system with provision 
for the retention of additional systems 
only if they are relatively small, lo- 
cated close to the single system and 
unable to operate economically under 
separate management without the loss 
of substantial economies; in addition, 
other holdings may be retained only 
if their retention is related to the 
operations of the retained utility 
properties. 

These requirements of § 11(b) (1) 
apply only to registered holding com- 
panies. A holding company, by stat- 
utory definition, is a company that 
controls or possesses a controlling in- 
fluence over an electric or gas utility 
company. Section 2(a)(7), supra. 
A holding of 10 per cent or more of 
the outstanding voting securities of 
such a utility company is presumed to 
be sufficient to constitute such a rela- 
tionship, but this presumption may be 
rebutted by proof before the Commis- 
sion of a lack of control or controlling 
influence. Accordingly, a company 
that is a mere investor in utility se- 


curities and that does not control or 
possess a controlling influence over 
the utility companies need not com- 
ply with § 11(b)(1). 

A holding company as so defined 
must register and hence must obey the 
commands of § 11(b)(1) if it uses 
the mails or the instrumentalities of 
interstate commerce directly or 
through its subsidiaries in the opera- 
tion of its business.* Thus a holding 
company may sell, transport, or dis- 
tribute gas or electric energy in in- 
terstate commerce. Section 4(a) (1), 
15 USCA § 79d(a)(1). It may use 
the mails or interstate commerce to 
negotiate or perform service, sales or 
construction contracts with other com- 
panies in the system. Section 4(a) 
(2). It may use the mails or inter- 
state commerce to distribute or make 
public offerings for the sale or ex- 
change of securities of its own or of 
other system companies. Section 4 
(a)(3). It may use the mails or in- 
terstate commerce to acquire securities 
or utility assets of other companies. 
Section 4(a)(4). It may engage in 
a business in interstate commerce. 
Section 4(a)(5). Or it may own or 
control securities of subsidiaries that 
do any of the foregoing acts. Section 
4(a)(6). Moreover, § 2(a) (28) 





located in one state, or in adjoining states, 
or in a contiguous foreign territory; a 

“(C) The continued combination of such 
systems under the control of such holding 
company is not so large (considering the state 
of the art and the area or region affected) 
as to impair the advantages of localized man- 
agement, efficient operation, or the effective- 
ness of regulation. 


The Commission may 9 as reasonably 
incidental, or economically necessary or ap- 
propriate to the o rations of one or more 
integrated public-utility systems the retention 
of an interest in any business (other than the 
business of a public-utility company as such) 
which the Commission shall find necessary or 


appropriate in the public interest or for the 
protection of investors or consumers and not 
detrimental to the proper functioning of such 
system or systems.” 

8 Section 4(b) compels holding companies 
to register if they have outs ing any se- 
curity which has been distributed by the use 
of the mails or commerce, or offered for sale 
by like means, subsequent to January 1, oe 
and if that security is held on October |, 
1935, by — person not a resident of the state 
in which the holding company is organized. 
We need not here consider the force of this 
section, however, since No American 
other ie holding com ——— are — 
to apa reason of provisions of 
§ 4(a). 
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defines “interstate commerce,” as 
used in these and other provisions of 
the act, to mean “trade, commerce, 
transportation, transmission, or com- 
munication among the several states 
or between any state and any place 
outside thereof.” 

By making these enumerated inter- 
state transactions unlawful unless the 
holding company registers with the 
Commission and by extending § 11 
(b)(1) to registered holding com- 
panies, Congress has effectively ap- 
plied § 11(b)(1) to those holding 
companies that are in fact in the 
stream of interstate activity and that 
affect commerce in more states than 
one. Congress has further declared in 
§ 1(c), 15 USCA § 79a(c), that all 
the provisions of the act, thus includ- 
ing § 11(b)(1), shall be interpreted 
to meet the problems and remove the 
evils connected with public utility 
holding companies “which are engaged 
in interstate commerce or in activities 
which directly affect or burden inter- 
state commerce.” Section 11(b) (1) 
is thus clearly and unmistakably ap- 
plicable to holding companies engaged 
in interstate commerce. 

Not all holding companies that are 
engaged in interstate activities, how- 
ever, must necessarily comply with 
§ 11(b)(1). By the terms of § 3(a) 
(1), 15 USCA § 79c(a)(1), if a 
holding company and all of its sub- 
sidiaries are predominantly intrastate 
in character and carry on their busi- 
ness substantially in a single state in 
which such holding company and 
every subsidiary thereof are organized, 
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the Commission may grant an exemp- 
tion from any provision of the act 
“unless and except in so far as it finds 
the exemption detrimental to the pub- 
lic interest or the interest of investors 
or consumers.” 

The power of the Commission un- 
der the “unless and except” clause of 
§ 3(a) to deny an exemption to a pre- 
dominantly local holding company 
does not mean, as North American 
urges, that a holding company 
having no relation whatever to inter- 
state commerce be subjected to § 11 
(b)(1) or to any other provision of 
the act. The Commission, in denying 
an exemption under this clause, is 
bound by the policy set forth in § 1 
(c) to act so as to eliminate evils con- 
nected with holding companies “en- 
gaged in interstate commerce or in 
activities which directly affect or bur- 
den interstate commerce.” A holding 
company predominantly local in char- 
acter may nevertheless engage in ac- 
tivities affecting or burdening inter- 
state commerce to the detriment of the 
public interest or the interests of in- 
vestors and consumers. Only in such 
a case could the Commission properly 
deny an exemption under the “unless 
and except” clause.® This problem, 
however, is academic so far as North 
American is concerned. Like most 
public utility holding companies, 
North American is engaged in inter- 
state commerce directly and through 
its subsidiaries. It can lay no claim to 
a predominantly intrastate character ; 
as to it, § 3(a) (1) is wholly inapplica- 
ble. The possibility that the Com- 





®The Commission has recognized the fact 
that the declaration of policy in § 1(c) must 
be considered in granting or denying exemp- 
tions. under § 3(a) to predominantly intra- 
stete holding companies. See Re Niagara 
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Hudson Power Corp. Holding rea a Act 
e 


Release No. 5115, June 19, 1944; Long 
Island Lighting Co. Holding Company Act 
Release No. 5746, April 21, 1945. 
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mission might erroneously fail to ex- 
empt some truly local holding 
company from the provisions of § 11 
(b) (1) cannot negative the plain fact 
that § 11(b)(1) was designed to ap- 
ply and does apply to holding com- 
panies engaged in interstate com- 
merce. North American is therefore 
subject to its terms. 

[4, 5] The crucial constitutional is- 
sue, so far as the Commerce Clause is 
concerned, resolves itself into the 
query whether Congress may validly 
require holding companies engaged in 
interstate commerce to dispose of their 
security holdings and to confine their 
activities in accordance with the stand- 
ards of § 11(b)(1). In urging the 
negative answer to this query, North 
American relies upon the settled doc- 
trine that the Federal commerce pow- 
er extends to intrastate activities only 
where those activities “so affect inter- 
state commerce, or the exertion of the 
power of Congress over it, as to make 
regulation of them appropriate means 
to the attainment of a legitimate end, 
the effective execution of the granted 
power to regulate interstate com- 
merce.” United States v. Wright- 
wood Dairy Co. (1942) 315 US 110, 
119, 86 L ed 726, 62 S Ct 523. See 
also Santa Cruz Fruit Packing Co. v 
National Labor Relations Board 
(1938) 303 US 453, 466, 82 L ed 
954, 58 S Ct 656; United States v. 
Darby (1941) 312 US 100, 118, 123, 
85 L ed 609, 61 S Ct 451, 132 ALR 
1430; Wickard v. Filburn (1942) 
317 US 111, 122, 124, 87 L ed 122, 
63 S Ct 82. It is said that the owner- 
ship by North American of securities 


of other system companies is not in 
itself commerce, interstate or intra- 
state, and that the right to own or re- 
tain property is characteristically goy- 
erned by state laws, the Federal goy- 
ernment having no concern with such 
matters except as an incident to the 
due exercise of one of its granted 
powers. North American denies that 
the necessary relationship between the 
ownership of securities and interstate 
commerce is self-evident or that it 
has been found as a fact by Congress, 
the Commission or any court. The 
absence of this relationship, it is con- 
cluded, causes § 11(b)(1) to fall. 
This argument, however, miscon- 
ceives not only the power of Congress 
over interstate commerce but also the 
basic nature of public utility holding 
companies and the effect that stock 
ownership has upon their activities. 
The dominant characteristic of a hold- 
ing company is the ownership of secu- 
rities by which it is possible to con- 
trol or substantially to influence the 
policies and management of one or 
more operating companies in a par- 
ticular field of enterprise."* To be 
sure, other devices may be utilized to 
effectuate control, such as _ voting 
trusts, interlocking directors and offi- 
cers, the control of proxies, manage- 
ment contracts and the like. But the 
concentrated ownership of voting se- 
curities is the prime method of achiev- 
ing control, constituting a more funda- 
mental part of holding companies than 
of other types of business. Public 
utility holding companies are thereby 
able to build their gas and electric util- 
ity systems, often gerrymandered in 





10 Bots tag and oom, The a Com 
pany Dp. ; Jones and igham, 
D cinhes of Pobtic “Geilies (1931), p. 589; 
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Hearings before House Committee on Inter- 
state and Foreign Commerce, 74th Cong. Ist 
Sess. on H. R. 5423, Part 1, pp. 76, 77. 
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such ways as to bear no relation to 
economy of operation or to effective 
regulation. The control arising from 
this ownership of securities also al- 
lows such holding companies to exact 
unreasonable fees, commissions, and 
other charges from their subsidiaries, 
to make undue profits from the han- 
dling of the issue, sale, and exchange of 
securities for their subsidiaries, to is- 
sue unsound securities of their own 
based upon the inflated value of the 
subsidiaries, and to effect adversely 
the accounting practices and the rate 
and dividend policies of the subsid- 
iaries. See § 1(b).™ Congress has 
found that all of these various abuses 
and evils occur and are spread and 
perpetuated through the mails and the 
channels of interstate commerce. And 
Congress has further found that such 
interstate activities, which grow out of 
the ownership of securities of operat- 
ing companies, have caused public 
utility holding companies to be “af- 
fected with a national public interest.” 
Section 1(a).™# 

The ownership of securities of op- 
erating companies, then, has a real and 
intimate relation to the interstate ac- 
tivities of holding companies and can- 
not be effectively divorced therefrom. 
That ownership is the generating force 


of the constant interstate flow of re- 
ports, letters, equipment, securities, 
accounts, instructions, and money— 
all of which constitute the life blood of 
holding companies and allow the nu- 
merous abuses to be effectuated. It 
also makes the interstate transmission 
of gas and electricity by the subsid- 
iaries, as well as their other interstate 
actions, reflect upon and magnify the 
interstate character of the holding 
companies. Without the factor of 
stock ownership the very foundation 
and framework of holding company 
systems would be gone and the amount 
of their interstate activity would be at 
a minimum; centralized management 
and control of widely scattered utility 
properties would be difficult if not 
impossible. 

We may assume without deciding 
that the ownership of securities, con- 
sidered separately and abstractly, is 
not commerce. But when it is con- 
sidered in the context of public utility 
holding companies and their subsid- 
iaries, its relationship to interstate 
commerce is so clear and definite as to 
make any other conclusion unreason- 
able. And Congress has plainly rec- 
ognized that relationship in its decla- 
rations of policy in § 1(a), in its enu- 
meration of abuses in § 1(b) and in 





11 The congressional findings as to abuses 
listed in § 1(b), were based upon some of 
the most exhaustive and comprehensive stud- 
ies ever to underlie a Federal statute. Con- 
gress specifically referred in § 1(b) to the 
studies made by the Federal Trade Commis- 
sion pursuant to S. Res. 83, 70th Cong. Ist 
Sess., the reports of the House Committee 
on Interstate and Foreign Commerce made 
pursuant to H. Res. 59, 72nd Cong. Ist Sess., 
and H. J. Res. 572, 72nd Cong. 2d Sess. A 
summary of the manifold and complex abuses 
revealed by these studies is contained in the 
Federal Trade Commission Report, supra, 
note 2. See Barnes, The Economics of Pub- 
lic Utility Regulation (1942) p. 71. 

12The fact that § 1(a) riots to certain 
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activities of holding companies as “often” oc- 
curring in or affecting interstate commerce 
and that § 1(b) refers to adverse effects 
“when” certain abuses and evils occur is but 
an instance of careful draftsmanship. Con- 
trary to North American’s contentions, the 
use of the words “often” and “when” does not 
imply that Congress felt that the relationships 
of some holding companies to commerce were 
negligible or that the abuses were other than 
general in nature. Those words merely rec- 
ognize that interstate activities are not neces- 
sarily constant and that the abuses may arise 
from time to time. That is enough, however, 
to support legislative action. See Chicago 
Board of Trade v. Olsen (1923) 262 US 1, 
40, 67 L ed 839, 43 S Ct 470. 
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its description of interstate activities 
of holding companies in § 4(a). Such 
statements would be utterly meaning- 
less in the light of reality were they 
not premised upon the ownership of 
securities by holding companies and 
the use of that ownership to burden 
and affect the channels of interstate 
commerce. 

Section 11(b)(1) is concerned 
with, and operates directly upon, this 
ownership of securities. In § 1(b) 
(4) Congress specifically found that 
the national public interest, the inter- 
est of utility investors and the interest 
of utility consumers are or may be 
adversely affected “when the growth 
and extension of holding companies 
bears no relation to economy of man- 
agement and operation or the integra- 
tion and codrdination of related operat- 
ing properties.”"* The “growth and 
extension of holding companies” ob- 
viously rest upon their security hold- 
ings. Congress expressed in § 1(c) 
its determination “to compel the sim- 
plification of public utility holding 
company systems and the elimination 
therefrom of properties detrimental to 
the proper functioning of such sys- 
tems,” thus eliminating the evil com- 


plained of in § 1(b)(4) and ameli- 
orating the conditions specified in the 
other subsections of § 1(b). It ac. 
cordingly adopted § 11(b)(1), 
whereby holding companies are com- 
pelled to intergrate and  codrdinate 
their systems and to divest themselves 
of security holdings of geographically 
and economically unrelated properties. 
In this way Congress, hoped to re- 
juvenate local utility management and 
to restore effective state regulation, 
both of which had been seriously im- 
paired by the existence and practices 
of nation-wide holding company sys- 
tems."* 

The constitutionality of § 11(b) 
(1) under the Commerce Clause thus 
becomes apparent. For nearly one 
hundred and twenty-five years, this 
court has recognized that the power 
of Congress over interstate commerce 
is “the power to regulate; that is, to 
prescribe the rule by which commerce 
is to be governed. This power, like 
all others vested in Congress, is com- 
plete in itself, may be exercised to 
its utmost extent, and acknowledges 
no limitations, other than are pre- 
scribed in the Constitution.” Gibbons 
v. Ogden (1824) 9 Wheat 1, 196, 6 





18 “The growth of the holding company sys- 
tems has frequently been primarily dictated 
by promoters’ dreams of far-flung power and 
bankers’ schemes for security profits, and has 
often been attained with the great waste and 
disregard of public benefit which might be 
expected from such motives. Whole strings 
of companies with no particular relation to, 
and often essentially unconnected with, units 
in an existing system have been absorbed 
from time to time. The prices paid for ad- 
ditional units not only have been based upon 
inflated values but frequently have been run 
up out of reason by the rivalry of contend- 
ing systems. Because this growth has been 
actuated primarily by a desire for size and 
the power inherent in size, the controlling 
ee have in many instances done no more 

an pay lip service ‘o the principle of build- 
ing up a system as an integrated and eco- 


nomic whole, which might bring actual bene- 
fits to its component parts from related opera- 
tions and unified management. Instead, they 
have too frequently given us massive, over- 
capitalized organizations of ever-increasing 
complexity and steadily diminishing codrdi- 
nation and efficiency.” Report of the National 
Power Policy Committee on Public-Utility 
Holding Companies, H. Doc. 137, 74th Cong. 
Ist Sess. p. 5. 

14“As has been pointed out above, the pur- 
pose of § 11 is simply to provide a mechanism 
to create conditions under which effective 
Federal and state regulation will be possible. 
It is therefore the very heart of the title, the 
section most essential to the accomplishment 
of the pur poses set forth in the President’s 
ne gg S. Rep. 621, 74th Cong. Ist Sess. 
p. 11. 
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Led 23. This is not to say, of course, 
that Congress is an absolute sover- 
eign. It is limited by express provi- 
sions in other parts of the Constitu- 
tion, such as § 9 of Art I and the Bill 
of Rights. But so far as the Com- 
merce Clause alone is concerned Con- 
gress has plenary power, a power 
which “extends to every part of inter- 
state commerce, and to every instru- 
mentality or agency by which it is 
carried on; and the full control by 
Congress of the subjects committed to 
its regulation is not to be denied or 
thwarted by the commingling of in- 
terstate and intrastate operations.” 
The Minnesota Rate Cases (1913) 
230 US 352, 399, 57 L ed 1511, 33 
S Ct 729, 48 LRA(NS) 1151, Ann 
Cas 1916A 18. 

[6] This broad Commerce Clause 
does not operate so as to render the 
to defend itself 


nation powerless 
against economic forces that Congress 
decrees inimical or destructive of the 


national enocomy. Rather it is an 
affirmative power commensurate with 
the national needs. It is unrestricted 
by contrary state laws or private con- 
tracts. And in using this great power, 
Congress is not bound by technical 
legal conceptions. Commerce itself is 
an intensely practical matter. Swift & 
Co. v. United States (1905) 196 US 
375, 398, 49 L ed 518, 25 S Ct 276. 
To deal with it effectively, Congress 
must be able to act in terms of eco- 
nomic and financial realities. The 
Commerce Clause gives it authority so 
to act. 

[7] We need not attempt here to 
draw the outer limits of this plenary 
power. It is sufficient to reiterate the 
well-settled principle that Congress 
may impose relevant conditions and 
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requirements on those who use the 
channels of interstate commerce in or- 
der that those Channels will not be- 
come the means of promoting or 
spreading evil, whether of a physical, 
moral or economic nature. Brooks v. 
United States (1925) 267 US 432, 
436, 437, 69 L ed 699, 45 S Ct 345, 
37 ALR 1407. This power permits 
Congress to attack an evil directly at 
its source, provided that the evil bears 
a substantial relationship to interstate 
commerce. Congress thus has power 
to make direct assault upon such eco- 
nomic evils as those relating to labor 
relations, National Labor Relations 
Board v. Jones & L. Steel Corp. 
(1937) 301 US 1, 81 L ed 893, 57 
S Ct 615, 108 ALR 1352; Polish 
Natl. Alliance v. National Labor Rela- 
tions Board (1944) 322 US 643, 88 
L ed 1509, 64 S Ct 1196; to wages 
and hours, United States v. Darby, 
supra; to market transactions, Staf- 
ford v. Wallace (1922) 258 US 495, 
66 L ed 735, 42 S Ct 397; Chicago 
Board of Trade v. Olsen, supra, foot- 
note 12; and to monopolistic practices, 
Northern Securities Co. v. United 
States (1904) 193 US 197, 48 L ed 
679, 24 S Ct 436. The fact that an 
evil may involve a corporation’s finan- 
cial practices, its business structure or 
its security portfolio does not detract 
from the power of Congress under the 
Commerce Clause to promulgate rules 
in order to destroy that evil. Once it 
is established that the evil concerns or 
affects commerce in more states than 
one, Congress may act. “The framers 
of the Constitution never intended 
that the legislative power of the nation 
should find itself incapable of dispos- 
ing of a subject matter specifically 
committed to its charge.”” Re Rahrer 
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(1891) 140 US 545, 562, 35 L ed 
572, 11 S Ct 865. 

[8] Congress in § 11(b)(1) of the 
Public Utility Holding Company Act 
was concerned with the economic evils 
resulting from uncodrdinated and un- 
integrated public utility holding com- 
pany systems. These evils were found 
to be polluting the channels of inter- 
state commerce and to take the form 
of transactions occurring in and con- 
cerning more states than one. Con- 
gress also found that the national wel- 
fare was thereby harmed, as well as 
the interests of investors and consum- 
ers. These evils, moreover, were 
traceable in large part to the nature 
and extent of the securities owned by 

.the holding companies. Congress 
therefore had power under the Com- 
merce Clause to attempt to remove 
those evils by ordering the holding 


companies to divest themselves of the 
securities that made such evils pos- 
sible. 


It follows that North American’s 
contention that the ownership of se- 
curities is not in itself interstate com- 
merce and hence may not be made the 
basis of Federal legislation miscon- 
ceives the issue in this case. Precisely 
the same misconception was made more 
than forty years ago by the appellants 
in Northern Securities Co. v. United 
States, supra, 193 US at pp. 334, 335, 
and was rejected by this court. Inas- 
much as Congress may protect the 
freedom of interstate commerce by any 
means that are appropriate and that 
are lawful and not prohibited by the 
Constitution, this court in the North- 
ern Securities Co. Case recognized 
that Congress may deal with and af- 
fect the ownership of securities in or- 
der to protect the freedom of com- 


merce. Congress likewise has the 
power in this case. 

In fashioning the remedy decreed 
by § 11(b)(1), Congress was follow- 
ing a pattern set many years ago by 
decisions applying the Sherman Anti- 
trust Act, Northern Securities Co. y. 
United States, supra; Standard Oil 
Co. v. United States (1911) 221 US 
1, 55 Led 619, 31 S Ct 502, 34 LRA 
(NS) 834, Ann Cas 1912D 734; 
Continental Ins. Co. v. United States 
(1922) 259 US 156, 66 L ed 871, 
42 S Ct 540, and the commodities 
clause of the Hepburn Act, United 
States v. Lehigh Valley R. Co. 
(1911) 220 US 257, 55 L ed 458, 31 
S Ct 387; United States v. Delaware, 
L. & W. R. Co. (1915) 238 US 516, 
59 L ed 1438, 35 S Ct 873. In so 
affecting the corporate structure of 
holding companies, it was exercising 
its power “to foster, protect, and 
control the commerce with appro- 
priate regard to the welfare of those 
who are immediately concerned, as 
well as the public at large, and to pro- 
mote its growth and insure its safety.” 
Dayton-Goose Creek R. Co. v. United 
States (1924) 263 US 456, 478, 68 
L ed 388, 44 S Ct 169, 33 ALR 472. 
It is clear, therefore, that § 11(b) (1) 
is invulnerable to attack under the 
Commerce Clause. 

[9-11] The constitutionality of 
§ 11(b)(1) is also questioned from 
the standpoint of the Due Process 
Clause of the Fifth Amendment. 
North American agrues that this sec- 
tion, by compelling it to divest itself of 
its scattered subsidiaries and to con- 
fine its operations to a single integrat- 
ed system, involves a taking of prop- 
erty without just compensation. It is 
also claimed that such evils as were 
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found to exist in public utility holding 
companies find an adequate remedy in 
other sections of the act and that § 11 
(b)(1) is therefore inappropriate. 
Neither contention is meritorious.” 
The taking of property is said to 
involve “a vast destruction of values.” 
Reference is made in this respect to 
the valuable right of North Ameri- 
can’s shareholders to pool their in- 
vestments and thereby obtain the ben- 
efit alleged to flow from efficient, com- 
mon management of diversified in- 
terests. But Congress balanced the 
various considerations and concluded 
that this right is clearly outweighed 
by the actual and potential damage to 
the public, the investors and the con- 
sumers resulting from the use made of 
pooled investments. Under such cir- 


cumstances, whatever value this right 
may have does not foreclose the pro- 


tection of the various interests which 
Congress found to be paramount. See 
Northern Securities Co. v. United 
States, supra. Nor does the value of 
North American’s contributions as a 
holding company to the earning pow- 
er and intrinsic value of the assets di- 
vested pursuant to § 11(b)(1) bar 
Congress from requiring such divest- 
ment. Congress has concluded from 
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the extensive studies made prior to 
the passage of the act that the eco- 
nomic advantages of a holding com- 
pany at the top of an unintegrated, 
sprawling system are not commensu- 
rate with the resulting economic dis- 
advantages. The reasonableness of 
that conclusion is one for Congress to 
determine. The fact that valuable 
interests may be affected does not, by 
itself, render invalid under the due 
process clause the determination made 
by Congress. 

Moreover, there is no basis here for 
assuming that in limiting the scope of 
North American’s operations there 
will be dispositions of securities for 
inadequate considerations, thereby 
raising a question as to whether there 
is a destruction of these values with- 
out just compensation. The act does 
not contemplate or require the dump- 
ing or forced liquidation of securities 
on the market for cash.® Under 
§§ 11(d) and 11(e) of the act, any 
divestment or reorganization plan 
must meet the standards of fairness 
and equitableness. In many instances 
this may involve no more than a dis- 
tribution of the securities among the 
existing shareholders of the holding 
company.’” But should securities be 





15 The contention also is made that the fact 
that § 11(b)(1) requires disposition of se- 
curity holdings and the termination of rela- 
tionships which antedate the passage of the 
act is fatal to its validity. But it merely re- 
quires that such holdings and relationships 
shall not continue in the future. There is no 
punishment for past events. Certainly there 
is no constitutional requirement that the status 
quo be maintained. See United States v. 
Trans-Missouri Freight Asso. (1897) 166 US 
290, 342, 41 L ed 1007, 17 S Ct 540. 

16“As has been explained above, the title 
does not require the dumping or forced liqui- 
dation of securities. Such disposition as may 
be necessary can be accomplished by reorgani- 
zation which will equitably redistribute se- 
curities among existing security holders. In 
so far as there may be some redistribution 
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of the securities of operating companies 
through investment banking channels, this will 
not result in a substantial net increase in the 
supply of utility securities on the market be- 
cause for every block of operating securities 
distributed there will be a corresponding block 
of holding-company securities retired. The 
net effect of such changes will be to strength- 
en the market for utility securities generally 
by replacing holding-company securities with 
sound operating-company securities. Such 
operations, primarily of a refunding nature, 
should strengthen rather than weaken the 
credit of operating companies.” S. Rep. 621, 
74th Cong. Ist Sess. p. 16. 

17 North American has already disposed of 
its holdings of Detroit Edison Company com- 
mon stock under a plan distributing the stock 
to North American’s stockholders over a pe- 
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sold for cash, speculation as to un- 
favorable market conditions cannot 
undermine the validity of § 11(b) (1). 
Any plan of divestment or reorganiza- 
tion, moreover, must be carefully 
scrutinized by both the Commission 
and the enforcing court, thus enabling 
the assertion and protection of all 
shareholders’ rights. See Otis & Co. 
v. Securities and Exchange Commis- 
sion (1945) 323 US 624, 89 L ed 
511, 57 PUR(NS) 65, 65 S Ct 483. 
And there are provisions in the Act 
guarding against unduly rapid divest- 
ment or liquidation.” In the light of 
such statutory and judicial safeguards 
and in the absence of any alleged un- 
fair plan of divestment, we cannot say 
that North American’s shareholders 
are adversely affected, from a consti- 
tutional standpoint, by the operation 
of § 11(b)(1). North American’s 
reliance on such cases as Louisville 
Joint Stock Land Bank v. Radford 
(1935) 295 US 555, 79 L ed 1593, 
55 S Ct 854, 97 ALR 1106, is there- 
fore misplaced. 

It is true, as North American points 
out, that other sections of the act pro- 
vide for the regulation of many activi- 
ties of holding companies and their 
subsidiaries, activities that were found 
to give birth to many of the evils about 
which Congress was concerned. But 
such sections regulate future transac- 
tions, whereas § 11(b)(1) is con- 
cerned with the existing structures of 
holding company systems. These 
structures in and of themselves have 
been found by Congress to constitute 
an evil that cannot be met by simply 


regulating future transactions. Con- 
gress, in the exercise of its discretion, 
has decided that it is necessary to re- 
organize the holding company struc- 
tures. And inasmuch as it has the 
constitutional power to do so, we can- 
not question the appropriateness or 
propriety of its decision. Sunshine 
Anthracite Coal Co. v. Adkins 
(1940) 310 US 381, 394, 84 L ed 
1263, 60 S Ct 907. 

[12] Finally, North American 
claims that it has engaged in none of 
the evils enumerated in § 1(b) and 
that it should be allowed to prove that 
fact. The contention apparently is 
that § 11(b)(1), as applied to North 
American, is unconstitutional since 
none of the evils that led Congress to 
enact the statute are present in this in- 
stance. But if evils disclosed them- 
selves which entitled Congress to leg- 
islate as it did, Congress had power 
to legislate generally, unlimited by 
proof of the existence of the evils in 
each particular situation. Section 11 
(b) (1) is not designed to punish past 
offenders but to remove what Con- 
gress considered to be potential if not 
actual sources of evil. And nothing 
in the Constitution prevents Congress 
from acting in time to prevent poten- 
tial injury to the national economy 
from becoming a reality. 

The judgment of the court below is 
accordingly 

Affirmed. 


Mr. Justice Reed, Mr. 


Justice 
Douglas and Mr. Justice Jackson took 
no part in the consideration or deci- 
sion of this case. 





riod of time. Re The North American Co. 
er Company Act Release No. 4056, Jan. 
18 Under § 11(c), holding companies are 


given at least a year to comply with an order 
of the Commission under § 11(b). The Com- 
mission is also authorized to extend the time 
for an additional year upon a proper showing. 
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RE PEOPLE’S GAS CO. 


WISCONSIN PUBLIC SERVICE COMMISSION 


Re People’s Gas Company 


CA-2231, 2-U-2073 
January 11, 1946 


PPLICATION of gas utility for certificate of authority to con- 
A vert to liquid petroleum gas, and investigation on Com- 
mission's motion of rates, rules, and practices of gas utility; 
conversion approved subject to conditions and Commission in- 

vestigation dismissed. 


Intercorporate relations, § 18 — Contract with affiliate — Commission approval — 
Gas supply. 
1. A contract with an affiliate to furnish necessary equipment and to sup- 
ply liquefied petroleum gas to a gas company cannot lawfully be entered 
into without the approval of the Commission, which can be given only if 
it clearly appears and is established upon investigation that such agree- 
ment is reasonable and consistent with the public interest, p. 274. 


Depreciation, § 56 — Bottled gas plant. 
2. A depreciation rate of 10 per cent as part of the cost to an affiliated 
company supplying liquefied petroleum air gas to a gas utility was disap- 
proved, and a depreciation rate not exceeding 4 per cent was approved, 
p. 274. 


Intercorporate relations, § 18 — Affiliates — Cost of purchased gas. 
3. The cost to a gas company of purchasing liquefied petroleum gas from 
an affiliated company under contract should not be in excess of what the 
gas would cost the gas company if it were to finance the equipment and 
supply itself with gas, p. 275. 


Service, § 254 — Gas — Conversion to liquefied petroleum gas. 


4. A company operating a water gas plant, which is in poor condition from 
an operating standpoint, should be authorized to convert to liquid petroleum 
gas, to be purchased from an affiliate, if the cost of the gas is reasonable 
as approved by the Commission, p. 275. 


* 


the People’s Gas Company of Marsh- 
field. 


By the Commission: The People’s 
Gas Company, Marshfield, Wood 
county, made application on July 25, 


A ces: Nash Nash, 
1945, for a certificate of authority to cag ash & Nas 


convert to liquefied petroleum gas. At 


the same time the Commission insti- 
tuted on its own motion an investiga- 
tion of the rates, rules, and practices of 

[18] 
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Attorneys, Manitowoc, by W. J. 
Clark, Attorney, and Chester A. 
Davis, President, for People’s Gas 
Company ; Lloyd L. Felker Company, 
Marshfield, by Claude J. Jasper, Mad- 
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ison, in opposition; K. J. Jackson, 
Rates and Research Department, and 
W. M. Ketchum, Engineering De- 
partment, of the Commission staff. 

The applicant has a water-gas plant 
at Marshfield which is in poor condi- 
tion from an operating standpoint. 
The annual reports to the Commission 
by this company show that the pro- 
duction cost has been steadily on the 
increase varying from 62.73 cents per 
thousand of manufactured gas in 1940 
to 79.7 cents per thousand in 1944. 
The report for 1945 will show a con- 
tinuing increase. 

[1] Because of its financial condi- 
tion, the applicant states that it cannot 
finance the cost of the equipment nec- 
essary to change over to the liquefied 
petroleum gas and therefore proposes 
to enter into a contract with a newly 
organized affiliated company, People’s 


Bottled Gas Company, to furnish the 
equipment necessary and supply the 


liquefied petroleum gas. The pro- 
posed contract or agreement cannot be 
lawfully entered into without the ap- 
proval of this Commission pursuant to 
the provisions of § 196.52(1)(e) of 
the statutes which can be given only 
if it clearly appears and is established 
upon investigation that such agree- 
ment is reasonable and consistent with 
the public interest. 

The proposed agreement provides 
that the People’s Gas Company will 
pay to People’s Bottled Gas Company, 
at the rate of 60 cents per thousand 
cubic feet, for the liquefied petroleum 
air gas at 530 Btu. 

[2] Exhibit 2 shows the applicant’s 
estimate of the cost to the People’s 
Bottled Gas Company of supplying 
the gas under this agreement as fol- 
lows: 
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Fuel Cost 5.75¢ per gallon f.o.b. Marshfield 
(quotation from Shell Oil Co. 
5.75¢ per gallon.) 
Shell Oil Company 
charge for use of 
their storage facili- 
ees 


Ge” * 


Total cost/gal. 


Fuel Cost (5.78 gal./C @ $.0631) ... 
Power Cost 

Labor (part of 1 man’s time) 

Misc. and Maintenance 

Unforeseen expenses 


Net production cost 


Cost of Plant 
Interest 6% 
Depreciation 10% 
Insurance 


Overhead charged 


Total cost in mains 

Note: The above shows a cost of 60.52 
cents per thousand although the contract 
price, it is understood, is agreed at 60.0 cents 
per thousand; and the cost per thousand as 
figured on the basis of an output of 24,000,000 
cubic feet of gas per year. 

This exhibit shows that the cost of 
the liquefied petroleum gas at 5} cents 
per gallon is established by a proposi- 
tion from the oil company and the 
storage cost of .56 cents per gallon is 
to cover the rental cost of storage 
capacity. Arrangements have been 
made whereby the Shell Oil Company 
will build a bottling plant with the 
necessary tanks and unloading equip- 
ment and for the use of this equipment 
will make this storage charge of .56 
cents per gallon to the People’s Bot- 
tled Gas Company. This charge ap- 
pears reasonable. 

The power and labor costs as well 
as the miscellaneous and maintenance 
costs as shown appear to be reason- 
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Cost of plant $12,000 
— and depreciation at 


able. However, the item of unfore- 
seen expenses at a cost of 5.49 cents 
per thousand cubic feet does not ap- 
pear to be justified. With respect to 
the interest, depreciation, insurance, 
taxes, etc., the estimates appear to be 
in excess of the requirements. The 
depreciation should not exceed 4 per 
cent. The combination of 6 per cent 
return and 4 per cent depreciation on 
a sinking-fund basis would amount to 
combined interest and depreciation 
over a 25-year period of 7.82 per cent. 
This, on the investment of $12,000 
would be $938 per annum compared 
to $1,920 shown in the estimate of the 
cost of furnishing the gas by the con- 
tracting company. Calculating the 
taxes on the present rate in Marsh- 
field and the present assessment ratio 
as shown by the records in the state 
department of taxation, taxes would 
be at the rate of $29 per thousand or 
$348 instead of $408. The insurance 
item of $200 appears to be reasonable. 

[3] The cost of the purchased gas 
to the gas company should not be in 
excess of what the same would cost 
the gas company if it were to finance 
the equipment and supply itself with 
the gas. The following analysis 
shows, according to our estimates, 
what would be the cost to People’s 
Bottled Gas Company to supply 
People’s Gas Company with the lique- 
fied petroleum gas: 


Fuel co 
onan ai (Shell Oil Co.) 


Fuel cost 5.78 gal. @ $.0631 
Power cost 
Labo 


Note: This cost per M cu. ft. is deter- 
mined by an estimated use of 24,000,000 cubic 
feet per year. 

The above estimates are based on a 
representation that the cost of the 
equipment necessary to furnish the 
liquefied petroleum air gas is to be 
$12,000 and an examination of the 
estimates by the engineering depart- 
ment shows that this estimate is rea- 
sonable. Therefore, an agreement 
whereby the People’s Bottled Gas 
Company is to supply the People’s 
Gas Company with liquefied petro- 
leum gas at a cost which would not 
exceed 51 cents per thousand cubic 
feet of 530 Bru gas should be accept- 
able. 

The change in the nature of the gas, 
that is, its specific gravity, will require 
an adjustment of all the customers’ ap- 
pliances and the company agrees to 
furnish this service at no cost to the 
customers. 

It is understood that the water-gas 
equipment will be retired and only 
such equipment kept as will be usable 
with the liquefied petroleum gas. 

[4] The testimony indicates with- 
out question that the company is 
faced with the necessity of either con- 
structing a new water-gas or other 
gas plant or to substitute the use of 
liquefied petroleum gas. If the change 
in the cost of the gas to the applicant 
is made in the agreement as author- 
ized herein, then since the cost of the 
equipment is reasonable the applica- 
tion should be granted. 
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The applicant has been applying an 
emergency schedule of rates which 
have been made effective for a one- 
year period. In view of the reduced 
cost of gas as proposed upon the sub- 
stitution of liquefied petroleum gas, an 
investigation has been made to deter- 
mine whether the emergency schedule 
might be terminated. Such investi- 
gation discloses that although net 
operating income will be improved, 
the applicant will not earn an exces- 
sive return. Therefore, the emergency 
schedule may be continued and the 
investigation of the rates, rules, and 
regulations of the applicant may be dis- 
missed. 


Finding 
The Commission finds: 
(1) That the substitution of lique- 


fied petroleum air gas in place of wa- 
ter gas in the service of People’s Gas 


Company at Marshfield, Wood 
county, is required by public con- 
venience and necessity, subject to the 
conditions specified in the following 
certificate. 

(2) That the existing rates, rules, 
and regulations of the applicant are 
not unreasonable if the same are ap- 
plied to the furnishing of liquefied pe- 
troleum air gas by People’s Gas Com- 
pany at Marshfield under the author- 
ity of said certificate. 


Conclusions of Law 


1. That a certificate authorizing the 
substitution of liquefied petroleum air 
gas in place of manufactured water 
gas as hereinafter set forth should be 
issued. 

2. That the instant proceeding for 
investigation of the rates, rules, and 
regulations of applicant should be dis- 
missed. 





FEDERAL POWER COMMISSION 


Re Nebraska Power Company 


Opinion No. 128, Docket No. IT-5954 
January 24, 1946; rehearing denied March 15, 1946 


Dg neege by power company, under § 204 of the Federal 

Power Act, requesting determination of question whether 

it is subject to Commission jurisdiction, and if so subject, for 

authority to issue securities; dismissed for lack of jurisdiction. 
Rehearing denied March 15, 1946. 


Statutes, § 19 — Construction — Ownership provision of Federal Power Act. 


1. The terms “own,” “owner,” and “owned” in § 201(f) of the Federal 
Power Act, 16 USCA § 824(f), providing for exemption of certain gov- 
ernmental units and corporations owned by them, depend somewhat for 
their significance upon the connection in which they are used, and since they 
are not technical, but general terms, they should be liberally construed, 


p. 286. 
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Electricity, § 2 — Jurisdiction of Federal Power Commission — Governmental 
units — Exemption. 

2. The exemption of certain governmental units and their political sub- 

divisions and instrumentalities under § 201(f) of the Federal Power Act, 

16 USCA § 824(f), discloses a congressional intent to subject private 

enterprise alone to regulation by the Federal Power Commission, and not 

to extend that regulation to government and its instrumentalities, p. 286. 


Electricity, § 2 — Jurisdiction of Federal Power Commission — Instrumentali- 
ties of governmental units — Indirect ownership. 

3. The provision of § 201(f) of the Federal Power Act, 16 USCA § 824 

(f), extending the exemption of governmental units to cover corporations 

“indirectly” owned was intended to mean something more remote and in- 

definite than “direct” ownership, including other modes of owning than 

by taking legal title, and taken together the words “directly or indirectly” 
cover every character of proprietary interest, p. 286. 


State utilities — Corporation to promote public power — Instrumentality of power 
district. 
4. A corporation organized to acquire and operate properties under a plan 
for transferring the properties to public ownership was held to be a quasi 
public corporation and an appropriate and fitting instrumentality which a 
power district (a political subdivision of a state) had used in pursuance 
of a public power program, p. 287. 


Electricity, § 2 — Jurisdiction of Federal Power Commission — Public power ex- 
emption — Wholly owned corporation — Privately owned preferred 
stock. 

5. An electric corporation the common stock of which has been acquired 
by an instrumentality of a state political subdivision may be considered as 
“wholly owned,” within the meaning of § 201(f) of the Federal Power 
Act, 16 USCA § 824(f), although there is preferred stock owned by the 
public, where it appears impossible for the preferred stockholders at any 
time to control the management and operation of the corporation, particu- 
larly in view of the indication by the legislative history of the act that 
Congress did not intend the words “wholly owned” to include ownership 
of preferred stock, p. 287. 


Consolidation, merger, and sale, § 13 — Necessity of Commission approval — Dis- 
position to state political subdivision or instrumentality. 

6. A transaction in which a public utility, as defined in the Federal Power 
Act, disposes or proposes to dispose of facilities subject to the jurisdiction 
of the Federal Power Commission to a state, or political subdivision of a 
state, or an instrumentality of either, is not a transaction for which approval 
of the Commission is required under § 203 of the act, 16 USCA § 824b, 
p. 288. 


Electricity, § 2 — Jurisdiction of Federal Power Commission — Corporation ac- 
quired by state instrumentality. 
7. A power company, upon its acquisition by an instrumentality of a polit- 
ical subdivision of a state, ceases to be a privately owned corporation sub- 
ject to the jurisdiction of the Federal Power Commission, pursuant to the 
provisions of § 201(f) of the Federal Power Act, 16 USCA § 824(f), 
p. 289. 
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Security issues, § 15 — Jurisdiction of Federal Power Commission — Corpora- 
tion acquired by state instrumentality. 

8. The Federal Power Commission is without jurisdiction over the issy- 

ance of securities by a power corporation which has ceased to be a privatel 

owned corporation under § 201(f) of the Federal Power Act, 16 USCA 

§ 824(f), by reason of its acquisition by an instrumentality of a state 


political subdivision, p. 289. 


(Otps, Chairman, and SmitH, Commissioner, dissent.) 


APPEARANCES: John B. Dawson 
and W. W. Wenstrand, for the appli- 
cant; Otto F. Walter and John W. 
Scott, for Loup River Public Power 
District, Intervenor; William Ritchie, 
for Omaha Ice & Cold Storage, Inc. 
et al., intervenor; R. W. Bennett, for 
Massachusetts Mutual Life Insurance 


Company, intervenor; William  T. 
Aitken, for Chemical Bank & Trust 
Company, protestant; Howard E. 


Wahrenbrock and Gabriel Batavia, for 
Federal Power Commission staff. 


By the Commission: This pro- 
ceeding was begun June 21, 1945, on 
the filing by Nebraska Power Com- 
pany (Applicant) of an application 
pursuant to § 204 of the Federal Pow- 
er Act, 16 USCA § 824c, requesting 
the Commission to determine (1) 
whether applicant is subject to its 
jurisdiction by virtue of § 201(f) of 
the act, and (2) if the Commission 
determines that it has jurisdiction 
over applicant, to grant authority to 
issue the securities hereinafter de- 
scribed. 

(a) The proposed bonds are to be 
first mortgage bonds, 3 per cent series, 
due 1955, in the principal amount of 
$7,000,000 to be dated as of May 15, 
1945, to mature May 15, 1955, and to 
be secured by the mortgage and deed 
of trust of the applicant to the Guar- 
anty Trust Company of New York 
and M. P. Callaway, as trustees, dated 
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as of June 1, 1931, and indentures 
supplemental thereto. 


(b) The proposed notes are to be 
serial notes in the aggregate principal 
amount of $7,000,000 bearing interest 
at 2} per cent per annum, to be dated 
as of the date of issue thereof, which 
will be not later than December 1, 
1945, to mature $125,000 on March 
1, 1946, and a like principal amount 
at the expiration of each three months 
thereafter for eight additional succes- 
sive instalments, and the balance, $5,- 
875,000, to mature on January 1, 
1948. The notes are to be secured by 
pledge of the bonds referred to in para- 
graph (a) above. 

(c) The bonds and notes are to be 
issued to secure funds which, together 
with other available moneys in the 
possession of the applicant, will enable 
it to redeem all of its outstanding 7 
per cent cumulative preferred stock 
and all of its outstanding 6 per cent 
cumulative preferred stock. 

Prior to the entry of the Commis- 
sion’s order setting a time and place 
for a public hearing upon the applica- 
tion, the applicant was advised that 
its application appeared deficient, in 
that it made no showing in compliance 
with the requirements of paragraph 
K of § 34.2 of the Commission’s 
Rules of Practice and Regulations, as 
amended, relating to underwriters’ 
and finders’ fees. At the same time 


278 





the ap 
to the 
the pr 
the ac 
for af 
situati 
agreer 
ber 2¢ 
applic: 
der § 
The 
letter 
finder 
is nei 
nor is 
conce! 
ment 
mittec 
Du 
cation 
Regis 
Trust 
others 
grant 
Th 
tered 
for a 
matte 
sentec 
cant | 
applic 
cause 
missit 
that 
refert 
the | 
and t 
of ele 
requi 
act 4 
Regu 
Com1 
der \ 
find 1 
out tl 





RE NEBRASKA POWER CO. 


the applicant’s attention was directed 
to the apparent noncompliance with 
the provisions of §§ 203 and 205 of 
the act and to the apparent necessity 
for appropriate action to restore the 
situation which existed before the 
agreement and assignment of Decem- 
ber 26, 1944, as well as for making 
application under § 203 and filings un- 
der § 205 of the act. 

Thereafter applicant’s counsel in a 
letter stated that no underwriters’ or 
finders’ fees are to be paid and that it 
is neither appropriate nor desirable, 
nor is it necessary, for any questions 
concerning the agreement and assign- 
ment above mentioned to be sub- 
mitted to the Commission. 

Due notice of the filing of the appli- 
cation was published in the Federal 
Register and the Chemical Bank & 
Trust Company of New York, and 


others, filed written protests to the 
granting of the application. 


Thereupon the Commission en- 
tered an order fixing a time and place 
for a public hearing respecting the 
matters involved and the issues pre- 
sented, and also provided that appli- 
cant present evidence in support of its 
application and, in any event, show 
cause, if any there be, why the Com- 
mission should not find and determine 
that certain agreements hereinafter 
referred to, in so far as they involve 
the lease or disposition of facilities, 
and the sale, purchase, or interchange 
of electric energy, were subject to the 
requirements of §§ 203 and 205 of the 
act and the Rules of Practice and 
Regulations thereunder, and why the 
Commission should not issue such or- 
der with respect thereto as it might 
find necessary or appropriate to carry 
out the provisions of the act. 
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Following the entry of orders al- 
lowing certain interested parties to in- 
tervene, a public hearing was held in 
Omaha, Nebraska, before a trial ex- 
aminer, which required fourteen days, 
during which seventeen witnesses 
were fully examined and 115 docu- 
mentary exhibits were received in ev- 
idence. Counsel for the parties there- 
after filed main and reply briefs and 
on October 29, 1945, the Commis- 
sion heard oral argument. 


We are met at the threshold of any 
consideration of the application for 
authority to issue the securities above 
mentioned with the question of wheth- 
er the applicant and the transactions 
here involved are subject to our juris- 
diction within the intent and meaning 
of § 201(f) of the act, 16 USCA 
§ 824(f), which reads as follows: 

“No provision in this Part shall ap- 
ply to, or be deemed to include, the 
United States, a State or any political 
subdivision of a State, or any agency, 
authority, or instrumentality of any 
one or more of the foregoing, or any 
corporation which is wholly owned, 
directly or indirectly, by any one or 
more of the foregoing, or any officer, 
agent, or employee of any of the fore- 
going acting as such in the course of 
his official duty, unless such provision 
makes specific reference thereto.” 

A proper determination of the juris- 
dictional question requires a review 
of a rather complicated factual situa- 
tion upon which the applicant bases 
its contention that we are without 
jurisdiction over the subject matter 
of the application for the reason that 
applicant is now (a) directly wholly 
owned by the Omaha Electric Com- 
mittee, Inc. (Electric Committee), a 
quasi public corporation which is an 
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agency, authority, or instrumentality 
of the state of Nebraska, and (b) that 
applicant is now indirectly wholly 
owned by Loup River Public Power 
District, a political subdivision of the 
state of Nebraska. 

It appears from the evidence that 
at the date of the hearing every pri- 
vately owned and operated power com- 
pany in the state of Nebraska (except 
the Nebraska Power Company, the 
applicant) had been acquired by Con- 
sumers Public Power District of Ne- 
braska in pursuance of what is obvi- 
ously a public power program of that 
state. Under the laws of Nebraska 
public power districts are political sub- 
divisions of the state. 

It further appears that such public 
power program of the state has been 
actively supported by the members of 
the board of directors of the inter- 
venor, Loup River Public Power Dis- 
trict (Loup District), that such di- 
rectors actively participated in the or- 
ganization of the Electric Committee 
and that Loup District provided the 
Electric Committee with the necessary 
funds for the purchase of all common 
capital stock of the applicant company. 

The evidence shows also that Loup 
District was vitally interested in the 
acquisition of the applicant’s proper- 
ties by a public power agency so as to 
enable it to work out an economy flow 
of power with the applicant by com- 
bining the output of the applicant’s 
steam generating plants with that of 
Loup District’s hydroelectric plants, 
together with other hydro districts 
connected to Loup District’s system. 

In 1943 the legislature of the state 
of Nebraska passed an act known as 
L. B. 204, which authorized the crea- 
tion of an agency to be known as the 
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“Peoples Power Commission” for 
cities of the metropolitan class in the 
state of Nebraska. Omaha is the only 
city of that class in the state. The bill 
was drawn through the collaboration 
of various citizens’ groups of the city 
of Omaha and was designed to pro- 
vide a medium for public ownership of 
the properties of the Nebraska Power 
Company by a Commission composed 
of citizens of the territory served by 
the facilities of the company. 

After the adoption of L. B. 204 the 
mayor and council of the city of 
Omaha took the necessary action pre- 
scribed therein for the creation of the 
Peoples Power Commission and 
named seven members thereof. The 
governor of the state appointed two 
members to the Commission from ter- 
ritory outside of the city of Omaha. 
The mayor of the city of Omaha was 
ex officio a member of the Commission. 
Such proceedings were all taken in 
compliance with the requirements of 
L. B. 204. The Peoples Power Com- 
mission so constituted opened negotia- 
tions for the purchase of the Nebraska 
Power Company properties. An in- 
junction proceeding was then institut- 
ed on the ground that the Peoples 
Power Commission was without au- 
thority to proceed with the acquisition 
of the property, the Commission was 
enjoined from carrying its negotia- 
tions further, and the question of the 
constitutionality of L. B. 204 was 
raised. On appeal, the supreme court 
of Nebraska ordered the injunction 
dissolved but did not decide the consti- 
tutional question. 

In the interim such parties (styling 
themselves “Power Committee”) en- 
tered into a written contract with one 
Guy C. Myers, which recited (a) that 
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RE NEBRASKA POWER CO. 


the Peoples Power Commission had 
been created under the provisions of 
said L. B. 204 “for the purpose of ac- 
quiring for the citizens of the city of 
Omaha and its surrounding territory, 
the property, assets, and franchises of 
Nebraska Power Company” ; (b) that 
“litigation now pending in the courts 
questioning the constitutionality of 
said L. B. 204” disabled the Peoples 
Power Commission to proceed with 
such acquisition, but (c) that the 
“Power Committee” was desirous of 
proceeding as individuals and not by 
virtue of said L. B. 204 “to acquire 
the electric system (of Nebraska Pow- 
er Company) for the benefit of the 
citizens of Omaha, and to operate 
same on a nonprofit basis pending a 
decision of the courts of Nebraska 
concerning the validity of the creation 
of Peoples Power Commission, or the 
establishment otherwise of a legal 
governmental entity to take title to the 
electric system and to operate same 
as a public agency of the state of Ne- 
braska”; (d) that in order to accom- 
plish the acquisition of the electric 
system it might be necessary for the 
Power Committee to organize a cor- 
poration of nonprofit or codperative 
character (or to designate a bank, 
trust company, or other trustee) to 
hold the legal title to the common 
stock of the Nebraska Power Com- 
pany, or its assets, as trustee, and to 
operate the electric system pending the 
creation of a legal public entity for 
that purpose; (e) that the Power 
Committee deemed it desirable to em- 
ploy an agent for the purpose of ne- 
gotiating with the owners of the elec- 
tric system for the purchase of the 
electric system and to advise and as- 
sist the Power Committee in connec- 
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tion with the financing of such 
purchase; and (f) that Myers is the 
fiscal agent of various public power 
and irrigation districts of Nebraska 
“which have been negotiating through 
him for the acquisition of the electric 
system upwards of six years.” 

In the early fall of 1944, and before 
the appeal was argued before the Su- 
preme Court, a majority of the mem- 
bers of the Peoples Power Commis- 
sion met and discussed with certain 
citizens of Omaha ways and means of 
acquiring all of the common capital 
stock of Nebraska Power Company, 
which was then owned by the Ameri- 
can Power & Light Company. Short- 
ly thereafter such parties were joined 
in their meetings and discussions by 
officials and members of the board of 
directors of Loup District. Eventual- 


ly it was found that with the active 
coéperation of Loup District and 


through the means of a nonprofit cor- 
poration the purchase of applicant’s 
common capital stock could be 
financed and consummated. 

Thereafter, on December 9, 1944, 
one of the members of such Power 
Committee arranged for the incor- 
poration under Chap 55, Laws of Ne- 
braska, 1943, of a nonprofit corpora- 
tion without capital stock, named Cen- 
tral West Irrigation Company (Cen- 
tral West), and was authorized, inter 
alia, to purchase, lease, maintain, and 
operate plants and systems for the 
production, generation, supply, trans- 
mission, distribution, and sale of elec- 
tric energy for light, heat, power, and 
other purposes. 

Section 1 of Chap 55 of the Session 
Laws of Nebraska, 1943, reads as 
follows : 

“Section 1. The terms ‘non-profit 
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corporation’ or ‘corporation not or- 
ganized for pecuniary profit’ or ‘cor- 
poration which is not organized for 
profit,’ used in this act or the title 
thereof, are for all the purposes there- 
of herein defined as any corporation 
organized for the transaction of any 
lawful business or to promote or con- 
duct any legitimate objects or pur- 
poses, no part of the net earnings of 
which inures to the benefit of any 
private shareholder or individual and 
on the stock of which, if it issues stock, 
no dividends shall be declared or paid 
to the holders or owners of such 
stock.” 

On December 30, 1944, the Articles 
of Incorporation of Central West 
were amended by changing its name 
to Omaha Electric Committee, Inc., 
and its corporate purposes were 
amended to read, in part, as follows: 

“A. The promotion of the common 
good and general welfare of certain 
municipalities and persons residing 
in the states of Nebraska and Iowa, 
including particularly the welfare of 
the city of Omaha and its inhabitants 
of the surrounding territory, by pro- 
viding cheap and efficient electric serv- 
ice, power and heat at low prices. 

“B. To acquire, own, operate, and/ 
or control the operation, for the pur- 
poses herein stated, of properties sup- 
plying electricity to residents of the 
city of Omaha and surrounding ter- 
ritory; provided, however, if the 
board of directors of the corporation 
shall find that the ownership or con- 
trol of any other properties shall be 
deemed advisable in connection with 
the ownership, operation, or control of 
properties supplying electricity to 
residents of the city of Omaha and 
surrounding territory or the acqui- 
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sition of such ownership or control, 
the corporation shall be authorized to 
own, operate or control any such other 
properties. The term ‘control’ as 
herein used shall mean the control 
through the ownership of stock of one 
or more corporations owning such 
properties, or any other means of con- 
trol deemed advisable by the board of 
directors of the corporation. . . .” 


“The board of directors of the cor- 
poration shall, notwithstanding the 
broad powers herein granted, conduct 
the affairs of the corporation for the 
purpose of ultimately vesting in the 
city of Omaha, Nebraska, or in some 
public agency, public body or political 
subdivision of the state of Nebraska 
the ownership and operation of prop- 
erties used in supplying electric energy 
to the inhabitants of the city of Omaha, 
Nebraska, and surrounding territory. 
Any such transfer or any transfer of 
stock made for the purpose of enab- 
ling such public agency, public body, 
or political subdivision to acquire such 
properties shall be made for a consid- 
eration not in excess of an amount 
found necessary by the board of direc- 
tors of the corporation in order to 
effect a retirement of all indebtedness 
and other obligations and preferred 
stock of the corporation and of cor- 
porations controlled ‘by it, or for no 
consideration if no such indebtedness 
or preferred stock exists. If the cor- 
poration shall at the time of any such 
transfer own or control any proper- 
ties in addition to those used in sup- 
plying electric energy to the residents 
of the city of Omaha and surrounding 
territory, it shall cause the same to 
be transferred or disposed of in such 
manner and for such consideration as 
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may be directed by the city, public 
agency, public body, or political sub- 
division of the state of Nebraska con- 
stituting the transferee under any such 
transfer. The consideration so re- 
ceived after payment of all expenses 
shall be paid to such transferee. 
When and as any public utility proper- 
ties shall be held or controlled by the 
corporation after the retirement of all 
its obligations and those of corpora- 
tions controlled by it (other than cur- 
rent indebtedness incurred in normal 
operations) and preferred stock of 
such controlled corporations, this cor- 
poration shall prior to the transfer 
thereof, as hereinbefore provided, 
operate such properties substantially 
without profit and any small profit 
which may accrue through such opera- 
tions shall be rebated to consumers 
from time to time, or paid to the 
transferee under any transfer made 


pursuant to the provisions of this sub- 
division. 


“The affairs of the corporation shall 
be so managed that no profit from the 
operations of this corporation shall 
inure to any officer, director or mem- 
ber, and no distribution shall ever be 
made of any of the properties or as- 
sets of the corporation to any officer 
or member thereof. No money shall 
ever be paid to the directors or officers 
of the corporation for services in act- 
ing as a director or officer of the cor- 
poration, except as compensation for 
services actually rendered, and then 
only to the extent approved by the 
majority vote of the board of directors 
of the corporation.” 


On December 11, 1944, Myers 
signed a contract with American Pow- 
er & Light Company for the purchase 
and sale of the common capital stock 


of applicant for $14,421,000, and on 
the same day Myers assigned such 
contract to the Electric Committee. 
On December 26, 1944, all inter- 
ested parties gathered in New York 
city to consummate the transaction for 
the purchase of applicant’s common 
capital stock, at which time Loup Dis- 
trict deposited with the Electric Com- 
mittee $15,600,000, being the pro- 
ceeds of 30-day electric revenue notes, 
and from such amount the Electric 
Committee paid to American Power & 
Light Company $14,421,000 and 
thereby acquired in its name the legal 
title to all of the common capital 
stock of the applicant. Contemporane- 
ously the officers and directors of 
Nebraska Power Company resigned 
and new directors were elected by the 
Electric Committee as owner of the 
common capital stock. In like man- 
ner the former officers of Nebraska 
Power Company resigned and new of- 
ficers were appointed by the new di- 
rectors of Nebraska Power Company. 
Such new officers were selected from 
the membership of the Electric Com- 
mittee. On the same day a power and 
lease agreement was entered into be- 
tween the Electric Committee and 
Nebraska Power Company, the latter 
acting through its new officials and 
directors, such power and lease agree- 
ment providing specifically for the 
assignment of such power and lease 
agreement by the Electric Committee 
to the Loup District. In the formal 
assignment of the power and lease 
agreement Loup District assumed the 
obligations of the Electric Committee 
under the power and lease agree- 
ment, and as security for Loup Dis- 
trict’s performance of the obligations 
under such power and lease agree- 
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ment Loup District deposited the sum 
of $15,600,000 with the Electric 
Committee, and Nebraska Power 
Company formally assented to such 
assignment. Such assignment also 
contained appropriate provisions en- 
abling the Electric Committee to as- 
sign its interest thereunder in the 
event that the right, title, and interest 
in Nebraska Power Company should 
“be acquired by a municipality, politi- 
cal subdivision or other public instru- 
mentality of the state of Nebraska” 
(therein described as “a _ public 
agency”) and in such case such public 
agency is authorized to terminate the 
same by repaying to Loup District 
only such amount of money as will be 
sufficient to redeem Loup District’s 
indebtedness then outstanding. As a 
further means of insuring the faithful 
performance of their mutual covenants 
the Electric Committee and Loup Dis- 
trict entered into a written instrument 
of guaranty and pledge on December 
26, 1944 (which recited the several 
undertakings of the parties), whereby 
the Electric Committee deposited all 
of the common capital stock of Ne- 
braska Power Company so acquired 
by it with the Marine Midland Trust 
Company of New York (as trustee) 
as security for the performance by 
both Nebraska Power Company and 
the Electric Committee of their respec- 
tive covenants in the power and lease 
agreement and the assignment there- 
of. In such instrument of guaranty 
and pledge the Electric Committee 
covenanted that it will not permit any 
dividends to be paid upon the common 
capital stock of Nebraska Power Com- 
pany except to the extent of securing 
funds to defray the necessary operat- 
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ing expenses of the Electric Com. 
mittee and the trustees’ fees and ex- 
penses incurred thereunder. 

In addition to the foregoing formal 
contracts between the parties, and on 
the same date, December 26, 1944, the 
Electric Committee and Loup Dis- 
trict entered into what is termed a 
property disposition contract which 
recites that the Electric Committee de- 
sires and intends to liquidate the 
Nebraska Power Company and to 
transfer the electric utilities property 
of such company to public ownership 
by political subdivisions of the state 
of Nebraska and that Loup District is 
desirous of purchasing such public util- 
ities property in Nebraska. The fol- 
lowing are pertinent provisions of the 
property disposition contract : 

“Section 1. The committee hereby 
warrants, covenants and agrees with 
the District for the benefit of the Dis- 
trict and as a part of the consideration 
for the covenants and agreements here- 
in contained to be done and performed 
by the District, and for the benefit of 
the Omaha Peoples Power Commis- 
sion, the city of Omaha, and the cit- 
izens and residents of said city, that 
the acquisition of the common stock 
and properties and assets of the Ne- 
braska Power Company is for the sole 
purpose of transferring the ownership, 
operation, and management of said 
properties and assets to public cor- 
porations and agencies of the state of 
Nebraska, and that the committee will 
receive no profit, benefit, or advan- 
tage to the members of the committee 
in, by or through such acquisition and 
transfer, and further covenants and 
agrees that this warranty, covenant, 
and agreement shall be enforceable by 
the District, the Omaha Peoples Pow- 
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er Commission, the city of Omaha, the 
state of Nebraska, or any citizen and 
resident of the city of Omaha, and the 
committee hereby waives any claim or 
defense of invalidity in any suit, ac- 
tion or proceeding which may be 
brought by any person, firm, or cor- 
poration, public or private, in any 
court, for the enforcement of this war- 
ranty, covenant, and agreement. 
“Section 2. The committee agrees 
that it will sell to the District and the 
District agrees to buy from the com- 
mittee all of the electric public utility 
properties and business and all equip- 
ment, materials, supplies, accounts 
receivable and appurtenances, and all 
assets real and personal, tangible and 
intangible, now formerly owned and 
operated by the Nebraska Power 
Company, and, on the closing date 
hereafter mentioned, then owned, di- 
rectly or indirectly through the own- 
ership of the common stock of Ne- 
braska Power Company, by the com- 
mittee, at a purchase price sufficient 
to enable the committee to pay off and 
discharge all indebtedness of the com- 
mittee, or the Nebraska Power Com- 
pany, existing or contingent, which 
may be a lien on said properties or 
payable directly or indirectly from the 
revenues and income therefrom, in- 
curred by the committee, or the 
Nebraska Power Company, in con- 
nection with the acquisition of said 
properties by the committee, it being 
the intention hereof that the district 
shall acquire said properties from the 
committee without profit to the com- 
mittee, and so that all unpaid liabil- 
ities of the committee incurred in the 
acquisition of said properties shall be 
discharged from the purchase price 
paid for said properties; provided, 
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however, that committee may arrange 
to dispose of that part or portion of 
the Nebraska Power Company proper- 
ties located in the state of Iowa prior 
to transfer of the properties of said 
company to the District, and in that 
event the committee shall substitute 
the proceeds of such sale for said 
properties.” 


“Section 4. Anything to the con- 
trary herein notwithstanding, the com- 
mittee shall not be obligated nor re- 
quired hereunder to transfer the dis- 
tribution facilities now or formerly 
owned by the Nebraska Power Com- 
pany located within the metropolitan 
city of Omaha, and such of said proper- 
ties lying without the corporate limits 
of said city as are not an integral part 
of the said properties within said city, 
if the committee shall, within the term 
of this agreement, sell and convey said 
properties to a peoples power commis- 
sion organized under L. B. 204, 
passed at the 1943 Session of the 
Nebraska Legislature, or to the city 
of Omaha, or to some other public 
agency duly organized under the laws 
of the state of Nebraska for the pur- 
pose of acquiring said properties for 
the city of Omaha or the people resid- 
ing in said city.” 


“Section 8. The closing date for 
the transfer of any property under this 
agreement shall be January 1, 1948, 
unless a transfer of the properties here- 
under shall have been effected prior 
thereto under the provisions hereof.” 


In view of the foregoing formal 
agreements and the provisions of the 
Electric Committee’s charter we are 
satisfied that their purpoSe is certain 
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and obvious; that under no circum- 
stances should the Nebraska Power 
Company be operated after Decem- 
ber 26, 1944, on other than a nonprofit 
basis and for the benefit of the gen- 
eral public of the state of Nebraska, 
and that of greater Omaha in particu- 
lar. We think it plain, also, that 
Loup District has real indirect own- 
ership of the Nebraska Power Com- 
pany by reason of the fact that all 
of the common capital stock is pledged 
as additional security for Loup Dis- 
trict’s indebtedness which was _ in- 
curred so as to provide the Electric 
Committee with the funds to purchase 
the common capital stock. Such 
pledge insures that any default of 
either the Electric Committee or Ne- 
braska Power Company in the per- 
formance of their covenants with Loop 
District will result in the direct oper- 
ation and management of Nebraska 
Power Company by Loup District. 
Moreover, the agreements of Decem- 
ber 26, 1944, disclose that at all times 
the rights of the people of greater 
Omaha in and to the utility proper- 
ties of Nebraska Power Company, in- 
cluding the revenues therefrom, are 
fully preserved during the period that 
the Electric Committee and Loup Dis- 
trict are managing and operating the 
utility properties and until a public 
power district shall have been created 
for greater Omaha to take over and 
operate the same. 

Before the hearing was closed evi- 
dence was received showing that the 
above-mentioned L. B. 204 had been 
repealed in 1945 without a saving 
clause, and also that the Nebraska 
legislature was aware of the trans- 
action which is the subject matter of 
this proceeding. With such knowl- 
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edge the legislature amended the 
general statutes under which public 
power districts in Nebraska are or- 
ganized, and it appears that under 
such statute as amended a new Omaha 
Public Power Commission has been 
organized and the appointment of 
its members has been made by the 
governor of the state. 

It thus appears that the declared 
purpose of the Electric Committee and 
Loup District is that the applicant's 
utility properties will ultimately be 
turned over to the direct ownership 
and operation of a political subdivision 
of the state of Nebraska. It also ap- 
pears that throughout the year 1945 
the applicant’s facilities were operated 
in accordance with such purpose. 

The evidence shows that the course 
of action taken by citizens of Omaha, 
the Peoples Power Commission, the 
Omaha Electric Committee and Loup 
River Public Power District is well 
within the frame work of the settled 
policy of the state of Nebraska in 
favor of public ownership and oper- 
ation of the utilities of the state. 

The jurisdictional question present- 
ed for decision depends upon the own- 
ership of the applicant corporation. 
Our duty is to determine first wheth- 
er we have jurisdiction, and in de- 
ciding that question it is unnecessary 
for the Commission to take any posi- 
tion upon the merits of the proposed 
issue of securities. And regardless 
of what the Commission’s views might 
be upon the merits, our duty is at an 
end once it is determined that we do 
not have jurisdiction. 

[1-3] Under the facts as we have 
stated them, is the applicant corpora- 
tion “wholly owned, directly or indi- 
rectly,” by a political subdivision of a 
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state or by an instrumentality of 
such political subdivision within the 
meaning of § 201(f) of Part II of 
the Federal Power Act? 

In ascertaining the congressional in- 
tent every clause, phrase, and word 
of § 201(f) should be considered 
and a meaning given to each, if pos- 
sible. The terms “own,” “owner,” 
and “owned” depend somewhat for 
their signification upon the connec- 
tion in which they are used. They 
are not technical, but general terms, 
and should therefore be liberally con- 
strued. 

It is clear that § 201(f) exempts 
the United States and state govern- 
ments, their political subdivisions, and 
their agencies and instrumentalities 
from the general provisions of Part 
II of the act, as well as corporations 
wholly owned, directly or indirectly, 
by any one or more of them. The ex- 
emption has been applied to sovereign 
governments, and their political sub- 
divisions and instrumentalities, as dis- 
tinguished from private enterprise. 
We think this obviously discloses a 
congressional intent to subject private 
enterprise alone to regulation by the 
Federal Power Commission, and not 
to extend that regulation to govern- 
ment and its instrumentalities. The 
word “indirectly” extends the exemp- 
tion to cover corporations wholly 
owned by any “agency,” “authority,” 
or “instrumentality” of the United 
States, any state, or any political sub- 
division of a state. The word “in- 
directly” as it appears in § 201(f) 
unquestionably was intended to mean 
something more remote and indefinite 
than “direct” ownership. It includes 
other modes of owning than by tak- 
ing legal title. Taken together the 
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words “directly or indirectly” cover 
every character of proprietary inter- 
est. 

We think this view is supported by 
reference to the legislative history of 
the act,’ the policy declaration in 
§ 201(a) and the scope of other pro- 
visions of the act. It seems to us, 
therefore, that it is apparent that the 
act is a highly remedial one enacted 
by Congress upon consideration of 
and in reference to the abuses by pri- 
vate utilities which had been brought 
to the attention of Congress. Noth- 
ing in the legislative history or in the 
provisions of the act indicates any 
necessity or purpose for remedial 
regulation directed against sovereign 
governments engaged in the proprie- 
tary function of generating, transmit- 
ting, and selling electric energy. 

[4] We think that in view of the 
charter provisions of the Electric Com- 
mittee, coupled with Loup District’s 
active and cooperative participation in 
the meetings, discussions and nego- 
tiations that brought about the cre- 
ation of the Electric Committee, and 
in view also of the manner in which 
that committee has functioned since 
December 26, 1944, the Electric Com- 
mittee, clearly a quasi public corpo- 
ration, is an appropriate and fitting 
instrumentality which Loup District 
has used for its purposes. That it is, 
in fact, an instrumentality of Loup 
District is clearly established by the 
evidence. 

[5] In the argument, it was con- 
tended that whatever the ownership 
is of the applicant corporation it is 
not “wholly owned” because there is 
preferred capital stock of the corpora- 


1 See: 
383-398. 
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tion owned by the public; that pre- 
ferred stock is evidence of ownership, 
and that “it is entirely conceivable 
that the management and control of 
applicant may, at times, rest in the 
hands of the preferred stockholders.” 
This does not appear to be true. From 
a careful reading of the applicant’s 
charter and bylaws, which are in evi- 
dence, it appears that the holders of a 
majority of the stock must be present 
in person, or by proxy, at each meet- 
ing of the stockholders. Since there 
are 1,000,000 shares of common stock 
issued and outstanding, all owned by 
the Electric Committee, and only 74,- 
523 shares of preferred stock out- 
standing, owned by many interests, 
it appears impossible for the preferred 
stockholders at any time to control the 
management and operation of the ap- 
plicant corporation. But what is more 
important is that the legislative his- 
tory of the act indicates that the Con- 
gress did not intend the words “wholly 
owned” to include ownership of pre- 
ferred stock, but intended rather the 
character of ownership which had 
been revealed to Congress as having 
been exercised by holding companies 
in their manipulations and complete 
domination of subsidiary corporations, 
notwithstanding the fact that large 
amounts of preferred stock were gen- 
erally in the hands of the public. Cf. 
Re Pacific Power & Light Co. (1942) 
3 FPC 329, 335, 46 PUR(NS) 131; 
Re Minnesota Power & Light Co. 
(1943) 3 FPC 388, 392, 48 PUR 
(NS) 1. This is also the ordinary 
meaning in common acceptation. We 
do not think it proper to seek for a 
special or technical interpretation. The 
Congress, we think, had in mind the 
usual understanding that the owner 
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of the common capital stock is the 
owner of the corporation. 

[6] It is further argued in the briefs 
that under the provisions of § 203 of 
the act the power and lease agreement 
required the approval of the Commis. 
sion before it was executed. We think, 
however, that a transaction in which a 
public utility, as defined in the act, dis- 
poses, Or proposes to dispose, of facil- 
ities then subject to the Commission’s 
jurisdiction, to a state, or political 
subdivision of a state, or an instru- 
mentality of either, would be a trans- 
action in which such state, its political 
subdivision or instrumentality would 
be involved. It would seem that com- 
plete fulfilment of the legislative pur- 
poses of § 201(f) would require that 
such a transaction affecting a state, its 
political subdivision or the instrumen- 
tality of either should be entirely free 
from the requirements of § 203 of 
Part II of the act, which, were the 
sale to a private person, would impose 
Federal Power Commission jurisdic- 
tion, under the act, upon the sale side 
of the transaction. If such proposed 
sale were subject to the requirements 
of § 203, the effect would be an indi- 
rect application of a provision of Part 
II of the act to a state, a political sub- 
division of a state, or an instrumental- 
ity of either, which is inhibited by 
§ 201(f). 

We deem it our duty to give full 
effect to the intent of the law-making 
body, and not to seek, by strained rea- 
soning, or hypertechnical interpreta- 
tion, to exercise regulatory authority 
in a matter or field over which Con- 
gress intended we should not have 
jurisdiction. 

It appears from the evidence that 
prior to the consummation of the trans- 
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actions of December 26, 1944, the pro- 
posed contractual arrangements be- 
tween the parties was stated in 
writing to the Securities and Exchange 
Commission, and that agency deter- 
mined that the proposed transactions 
fell within the provisions of its Rule 
U-44(b)(3). Section 2(c) of the 
Holding Company Act 15 USCA 
§ 79b(c) is identical with § 201(f) 
of the Federal Power Act, 16 USCA 
§ 824. Rule U-44 of that Commis- 
sion’s General Rules and Regulations 
relates to sales of utility securities and 
assets and is interpretative of §§ 12 
(d) and 27(a) of the Holding Com- 
pany Act. Such sections forbid the 


sale of utility assets except in accord- 
ance with that Commission’s rules 
and regulations, and provide that the 
provisions of such sections shall not 
apply to any sale of utility assets to 


“a Federal or state government or to 
any subdivision, agency, authority, 
or instrumentality thereof.” Cf. Re 
Western Pub. ServiceCo. (1941) 43 
PUR(NS) 395. 

[7, 8] Looking through form to 
substance, we conclude that, within 
the congressional intention and the 
meaning of § 201(f), Part II of the 
act, Nebraska Power Company ceased 
to be a privately owned corporation 
on and after December 26, 1944, and 
that simultaneously therewith it be- 
came directly wholly owned by Omaha 
Electric Committee, Inc., an instru- 
mentality of Loup River Public Power 
District, a political subdivision of the 
state of Nebraska; that as of that 
date it became indirectly wholly owned 
by Loup River Public Power District 
through its instrumentality Omaha 
Electric Committee, Inc.; and that, 
therefore, the Commission is without 


[19] 
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jurisdiction over the subject matter 
of this proceeding. An appropriate 
order will be entered in conformity 
with this opinion. 


Ops, Chairman, and SmitH, Com- 
missioner, dissenting: While agree- 
ing fully with the concluding declara- 
tion in the majority opinion, that we 
must look “through form to sub- 
stance,” we are unable to accept the 
interpretation given ‘to the statutory 
language and facts of record which 
enable our colleagues to hold that the 
transactions involved in this proceed- 
ing are exempted from our jurisdic- 
tion by the provisions of § 201(f), 16 
USCA § 824(f). On the contrary, 
we are of the opinion that the Com- 
mission cannot properly avoid the ex- 
ercise of jurisdiction and that, in the 
reasonable and consistent performance 
of its duty to examine into the merits 
of the proposed issuance of securities 
by the Nebraska Power Company 
and the lease of its property by as- 
signment to Loup River Public Pow- 
er District, Eastern Division, it 
should withhold the approval there- 
of. 

The majority opinion seeks to make 
much of “the settled policy of the 
state of Nebraska to bring about pub- 
lic ownership and operation of the 
[electric] utilities of the state” and of 
the long-continued efforts of the pub- 
lic-spirited citizens comprising the 
Omaha Electric Committee to over- 
come all obstacles to the acquisition of 
the Nebraska Power Company by the 
public. Therefore, it should be made 
clear at the outset that these are not 
the issues but simply serve to be- 
cloud them. 

This proceeding does not involve the 
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question whether public or private 
ownership is better or more desirable 
for Nebraska or Omaha That is a 
question for the people of the area, 
and not for the Federal Power Com- 
mission, to decide. Apparently it has 
been decided; and machinery has now 
been set up whereby, regardless of the 
decision herein, public ownership can 
be brought about in an orderly fash- 
ion through procedures, subject to 
public scrutiny, which have been es- 
tablished by the legislature. But it is 
not for this Commission, regardless 
of its views as to the merits of the ob- 
jectives or the good intentions of the 
local group, to strain its construction 
of statutory language relating to ju- 
risdiction either for the purpose of ob- 
structing or facilitating public utility 
facilities from private to public owner- 
ship. 

In our view it is of the utmost im- 
portance that there should be uniform 
interpretation of the plain language of 
the Federal Power Act, and not a dual 
standard under which jurisdiction is 
asserted or denied depending on 
whether or not public ownership may, 
in one way or another, be affected. 
In fact it could be argued with much 
point that to invoke such a dual 
standard would almost inevitably con- 
stitute a long-run disservice to public 
ownership. 


The issue here, then, is not whether 
the people of Nebraska, or Omaha, 
shall own and operate the facilities of 
the Nebraska Power Company. It is, 
rather, whether this utility—which is 


still a private corporation engaged in 
interstate commerce—is immune from 
Part II of the Federal Power Act 
simply because certain citizens, acting 
in good faith but in their private ca- 
pacities, desire to bring about public 
ownership of its property in a cer- 
tain way. For the majority to con- 
fer such immunity, in our opinion, not 
only requires a disregard of the statu- 
tory language and of certain important 
factual elements, but also implies an 
unwarranted sanction of purely pri- 
vate action as an act of government. 


The Jurisdictional Question 


Prior to the acquisition of its 
common stock by the Omaha Electric 
Committee on December 26, 1944, the 
Nebraska Power Company was ad- 
mittedly a public utility within the 
meaning of the Federal Power Act; 
and, as such, the issuance of securi- 
ties by it and the leasing of its prop- 
erty were subject to the jurisdiction 
of this Commission under the provi- 
sions of §§ 204 and 203 respectively, 
of the act. It operated then, as it 
does now, facilities in Nebraska and 
Iowa for the transmission and sale, at 
wholesale, of electric energy in inter- 
state commerce.’ As a matter of fact, 
the company filed an original cost and 
reclassification study with the Com- 
mission, as is required of all public 
utilities, and on October 31, 1944, was 
directed by order of the Commission 
to dispose of $6,000,000 of write-ups, 
principally by charges to earned sur- 
plus, and almost $3,000,000 of other 





1 Electric energy generated by the company 
is sold under contract at wholesale in inter- 
state commerce to the Kansas Gas & Electric 
Company and to the Iowa Power & Light 
Company. Such energy is sold and trans- 
mitted, in part, by means of facilities owned 


or operated by the company which are in 
addition to, and do not include, facilities used 
for the generation of electric energy, for local 
distribution, or for the transmission only of 
energy in intrastate commerce or energy con- 
sumed wholly by the transmitter. 
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accounting adjustments by amortiza- 
tion over a 10-year period. No court 
review of that order was sought. In- 
deed, the company does not now deny 
that it comes within the foregoing 
test as to status. Likewise, as a 
Maine corporation doing business in 
Nebraska and Iowa, it does not now 
claim exemption under § 204(f).* 

The sole basis for the exemption 
sought by the company and conferred 
by the majority is § 201(f) which 
provides that: 

“No provision of this Part [II] 
shall apply to, or be deemed to include, 
the United States, a state or any po- 
litical subdivision of a state, or any 
agency, authority, or instrumentality 
of any one or more of the foregoing, 
or any corporation which is wholly 
owned, directly or indirectly, by any 
one or more of the foregoing, or any 


officer, agent, or employee of any of 
the foregoing acting as such in the 
course of his official duty, unless such 


provision makes specific reference 
thereto.” 

And to make this exemption ap- 
plicable it has been necessary for the 


majority to conclude, not only that the 


company is wholly owned by the 
Omaha Electric Committee, but also 
that the committee is an instrumen- 
tality of the Loup River Public Power 
District,* which is clearly a political 
subdivision of the state of Nebraska. 
We cannot see that either “strained 
reasoning” or “hypertechnical inter- 
pretation” is involved in the rejection 
of these conclusions in the light of the 
statutory language and a full under- 
standing of the factual situation.‘ 

The committee owns, it is true, all 
of the company’s outstanding com- 
mon stock (1,000,000 shares without 
par value). But 51,962 shares of 7 
per cent preferred and 22,561 shares 
of 6 per cent preferred, both having 
$100 par value and full voting rights 
except on questions of preferred stock 
redemption and capital reduction, are 
outstanding in the hands of other 
stockholders. It is, in fact, the pur- 
pose of the proposed securities issue 
to secure funds to permit the very re- 
demption of these preferred shares, 
thus accomplishing whole ownership 
of the company’s capital by the com- 
mittee. In these circumstances the 
conclusion that the company is wholly 





2Section 204(f) exempts from the securi- 
ties jurisdiction of this Commission “a pub- 
lic utility organized and operating in a state 
under the laws of which its security issues 
are regulated by a state Commission.” It 
does not appear that the securities of the 
Nebraska Power Company are regulated in 
either Maine or Iowa, although the Nebraska 
State Railway Commission has assumed juris- 
diction in this instance, Application No. 16266. 

8 Which, in the view of the majority, there- 
by indirectly wholly owns the company. 

Furthermore, we see nothing in the let- 
ters written by members of the staff of the 
Securities and Exchange Commission advising 
that the Omaha Electric Committee would not 
be required to secure the approval of that 
Commission to acquire the common stock of 
the Nebraska Power Company, and that it 
would not, having acquired that stock, be re- 
quired to register as a holding company, 
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which offers any rational basis of escape from 
our conclusion that both the securities issue 
and the lease of its property by the company 
are subject to the jurisdiction of this Com- 
mission. 

Obviously each agency must arrive at its 
own jurisdictional conclusions on the basis of 
the facts before it, even though in some re- 
spects the statutory language is identical. 
While neither of the letters in question dis- 
closes the statutory provisions relied upon or 
the reasoning whereby the conclusions were 
reached, it appears probable that, in one in- 
stance at least, the committee may have been 
regarded as a “predominantly intrastate com- 
pany” or a “temporary holding company” 
within the meaning of § 3 of the Public Util- 
ity Holding Company Act of 1935. The ab- 
sence of any comparable provisions in the 
Federal Power Act would, in that case, make 
the conclusion wholly inapplicable here. 
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owned by the committee does not ap- 
pear to be warranted. 

We are not willing to assume that 
in deliberately using the word “whol- 
ly,” when drafting a statute confer- 
ring certain limited and specific exemp- 
tions, the Congress was doing an idle 
thing. Yet this is just what is im- 
plied in the view adopted by the ma- 
jority that the words of § 201(f) 
“taken together cover every 
character of proprietary interest.” 
Does this mean that all voting pre- 
ferred stock does not represent a pro- 
prietary or ownership interest and 
that the holder thereof stands as an 
outside creditor of the corporation? 
We suppose not. But the ambiguity 


is not cleared up by the ensuing refer- 
ences to the legislative history of the 
act as a whole, unrelated, however, to 
the specific exemption section here 


under consideration. 

Of course Congress was aware that 
holding companies could completely 
dominate subsidiaries, notwithstand- 
ing the fact that large amounts of 
preferred stock were generally in the 
hands of the public. Congress doubt- 
less knew also that much less than 
100 per cent ownership of the common 
stock ordinarily sufficed for purposes 
of domination or control. This Com- 
mission has repeatedly so held in 
scrutinizing transactions to determine 
their bona fide arm’s-length character.® 


But those considerations, like the de- 
cisions of this Commission® cited in 
the majority opinion, related to the 
control, rather than to the ownership, 
of the corporation. We shall not, 
however, emphasize the matter of 
whole ownership further for, as we 
see it, the company’s claim for exemp- 
tion is patently defective in other, and 
perhaps more important, respects. 
This brings us to the second conclu- 
sion of the majority necessary to sus- 
tain the finding of no jurisdiction— 
namely, that the committee is the in- 
strumentality of the Loup River Pub- 
lic Power District, and therefore, in- 
directly, of the state of Nebraska. It 
is indeed a novel view that private in- 
dividuals can by their own action con- 
stitute themselves agents of govern- 
ment.” It becomes the more so when, 
as here, the transaction undertaken 
by them in their private capacity was 
precluded to them in their official ca- 
pacity by court injunction. And it is 
still more difficult to understand when 
it is realized that here they would have 
to be tied to the state through Loup 
river, which was itself at the time 
without legal authority to enter into 
the transaction directly, to the extent 
of acquiring electric utility facilities in 
Omaha. We would not have supposed 
that either of the public bodies con- 
cerned® could, with the sanction of this 
Commission, circumvent the legal lim- 





5 Re Safe Harbor Water Power Corp. 
(1935) 1 FPC 230, 237-239; Re St. Croix 
Falls Minnesota Improv. Co. (1942) 3 FPC 
13, 19, 43 PUR(NS) 1. 

€Re Pacific Power & Light Co. (1942) 3 
FPC 329, 46 PUR(NS) 131, and Re Minne- 
sota Power & Light Co. (1943) 3 FPC 388, 
48 PUR(NS) 1, in neither of which opinions 
were the words “wholly owned” used in char- 
acterizing the status of the common stock- 
holder with respect to ownership of the cor- 
poration. 

7 The Congress evidently had just this sort 


of situation in mind when, in the concludinz 
clause of § 201(f) it extended the exemption 
to include “ . . . amy officer, agent, or 
employee of any of the foregoing acting as 
such wn the course of his oftcal duty” [but 
not as a private citizen]. (Italics supplied.) 

Loup River Public Power District and 
Omaha Peoples Power Commission, a ma- 
jority of the members of the latter having 
been the principal organizers of Central West 
Irrigation Company, which is now, by change 
of corporate name, the Omaha Electric Com- 
mittee, Inc. 


62 PUR(NS) 292 





han 
ly « 
viot 
mitt 
the 
cor} 
don 
phr: 
the 
exe! 
latic 
Lot 
the 
cor 
Net 
4 


RE NEBRASKA POWER CO. 


its upon its powers by using the com- 
mittee as its agent, authority, or in- 
strumentality to accomplish by indi- 
rection what it could not do directly. 
Yet that is precisely what is involved 
here.® 

In this situation it does not help to 
stress the fact that the committee is a 
“nonprofit” corporation or to call it 
a “quasi public” corporation. As here- 
tofore emphasized, we do not impugn 
or question the motives of the citi- 
zens who organized the committee as 
a nonprofit corporation, just as many 
nonprofit corporations have been or- 
ganized in this country to accomplish 
a variety of purposes; but this of it- 
self does not make such corporations, 
agents, or instrumentalities of the 
states of their incorporation. The term 
quasi public corporation, on the other 
hand, is generally applied to private- 
ly owned public utilities. Quite ob- 
viously the term does not fit the com- 
mittee, which has not been vested by 
the state with the usual powers of such 
corporations—the right of eminent 
domain, for example. In_ short, 
phrases and adjectives will not meet 
the needs of the case; the question of 
exemption must turn on the real re- 
lationship between the committee and 
Loup, and thus, under the theory of 
the majority, of the company and the 
committee to Loup and the state of 
Nebraska. 

The majority’s position that the 
committee is properly to be regarded 


as the instrumentality of Loup and 
that Loup indirectly owns the com- 
pany, appears to be based upon the 
view that the history of the creation 
of the committee, its contract with Guy 
C. Myers,” its charter, the power and 
the lease agreement as assigned by 
the committee to Loup, and the in- 
strument of guaranty and pledge under 
which the common stock of the com- 
pany was deposited with the trustee 
(Marine Midland Trust Company of 
New York) all taken together, indi- 
cate that the committee, if not actu- 
ally selected by Loup, at least was 
created with Loup’s “active and co- 
operative participation,’ was subject 
to its influence, depended upon it for 
the necessary financial assistance to 
purchase the company’s common stock, 
and is obligated to dispose of the com- 
pany’s facilities to Loup unless they 
have been transferred to some other 
duly organized public agency by Jan- 
uary 1, 1948. We do not so inter- 
pret the facts of record. 

While there can hardly be any doubt 
that officials of Loup were interested 
in the promotion of public owner- 
ship in Omaha and perhaps in effect- 
ing the contact between Mr. Myers, 
Loup’s fiscal agent, and the Omaha 
citizens who created the committee, 
the weight of the evidence, in our opin- 
ion, shows that the committee was 
formed without such control by Loup 
as to constitute the committee an agent 
or instrumentality of the District. The 





9In our judgment the subsequent dissolu- 
tion of the injunction, the repeal of L. B. 
204, the enactment of new legislation (L. B. 


297), providing for public acquisition in Ne- 
braska, and the organization thereunder of a 
new Omaha Public Power Commission—all 
referred to in the opinion of the majority— 
in no wise cures this difficulty, although it 
does establish a clear pattern for future ac- 
tion. It may be significant that the new leg- 
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islation in no terms purports to make the 
committee the instrumentality of Loup or 
Loup the indirect owner of the company. On 
the other hand, public acquisition of the fa- 
cilities of the company could, under L. B. 297, 
go forward by procedures which are not in 
any way dependent upon any of the steps 
which have m taken by the committee. 

10 As fiscal agent in negotiating and ar- 
ranging the transactions here under review. 
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‘testimony shows that the committee 
selected its own members without in- 
fluence from any public official or body 
and that the relationship with Loup 
was limited to “arm’s length” negotia- 
tions which eventuated in the contract 
for the financing of the stock purchase, 
the leasing of some of the facilities to 
Loup, and the interchange of electric 
power and energy. There were no 
“side agreements.” The members of 
the committee never regarded them- 
selves as acting on behalf of Loup or 
as its agents or representatives, and 
never took any orders from Loup, di- 
rectly or indirectly. They were sin- 
cere in their desire to act on behalf 
of the interests of the city of Omaha, 
as distinguished from outside or out- 
state interests, such as Loup. 

In the contracts of December 26, 
1944, setting forth the legal relation- 
ship between the committee and Loup, 
we find nothing of either form or sub- 
stance which suggests any intention 
on the part of the parties to make the 
committee the agent, authority, or in- 
strumentality of Loup. In fact, since 
Loup could not then lawfully have ac- 
quired the Omaha properties, it could 
not have constituted the committee its 
lawful agent or instrumentality for 
that purpose. And, while L. B, 297 
may now permit the acquisition of 
such facilities, there is no evidence that 
any steps have been taken since its 
enactment to make the committee the 
instrumentality of Loup or Loup the 
indirect owner of the company. 

It is stated in the majority opinion 
that Loup put up the money to finance 
the committee’s purchase of the com- 
mon stock of the company. This is 
not an adequate explanation of the 
facts. Actually, Myers secured an op- 


tion to buy the stock from the Ameri- 
can Power & Light Company for $14. 
421,000. This option he assigned to 
Central West Irrigation Company 
(later the Omaha Electric Committee, 
Inc.). Under his plan for financing 
the purchase, Loup caused a separate 
Eastern Division to be set up, without 
tangible assets, within its own or- 
ganization. The company leased cer- 
tain of its facilities to Central West 
(the committee) and agreed to sell, 
purchase, and interchange energy with 
Central West for a period of twenty- 
one years, paying Central West (the 
committee) $134,275 per month as a 
so-called “readiness-to-serve charge.” 
This agreement was, as originally con- 
templated, assigned to Loup. 

Loup caused to be issued $15,600, 
000 30-day 2 » + cent Loup Eastern 
Division notes, payable exclusively 
from revenues to be received in the 
form of the “readiness-to-serve 
charge,” the notes being secured by 
$15,600,000 face value of Loup East- 
ern Division collateral electric bonds. 
The $15,600,000 proceeds of the notes 
was deposited with the committee on 
the basis that such deposit was the 
security of the performance by Loup 
of obligation under the power contract 
which, among other things, provided 
for the “readiness-to-serve charge.” 
Loup then issued $15,600,000 Eastern 
Division electric revenue bonds se- 
cured as above for the purpose of pay- 
ing off and discharging the 2 per cent 
notes heretofore referred to. 

To facilitate the transaction, Ameri- 
can Power & Light agreed to subscribe 
and pay for $5,200,000 of the revenue 
bonds sold by Loup Eastern to the 
bankers. The committee borrowed 
from a bank on a one-day loan basis 
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the necessary funds to take up the op- 
tion to purchase the stock of the com- 
pany from the American Power & 
Light Company and used the funds 
supplied by Loup Eastern to pay off 
the bank loan. The stock of the com- 
pany was pledged with the Marine 
Midland Trust Company to secure 
performance of the agreements. 

Thus, it seems clear that to finance 
the transaction Loup has not put up 
any of its own funds nor has it mort- 
gaged its property or pledged its rev- 
enues, except the “readiness-to-serve 
charge,” amounting to $1,611,300 per 
annum. It is this money only that is 
to be used to pay off Loup Eastern’s 
collateral trust bonds, and this money 
is to be paid by the company. In 
other words, the bonds which enabled 
the stock of the company to be pur- 
chased are to be liquidated out of the 
earnings of the company. 

As to the ultimate disposition of the 
company’s property, it should be 
pointed out again that the situation is 
not quite that portrayed by the ma- 
jority opinion. Referring to the 
pledge of the common stock of the 
company as additional security for 
Loup’s indebtedness, it is stated that 
this “insures that any default of either 
the Electric Committee or Nebraska 
Power Company in the performance of 
their covenants with Loup District will 
result in the direct operation and man- 
agement of Nebraska Power Company 
by Loup District.” The instrument 
of guaranty and pledge recites as fol- 
lows, with respect to such defaults: 

“In the event of default by Power 
in making payment of any sum or 
sums due under the Power contract or 
any amended contract, or in the event 
of nonpayment by Loup at maturity 
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of the principal or interest owing on 
any benefited indebtedness, the trus- 
tee is hereby irrevocably authorized, 
after first sending a written notice to 
[the committee] .. advising 
that default of the character aforesaid 
has occurred, to sell at any time not 
less than fifteen days subsequent to the 
giving of such notice, at public or 
private sale, with or without notice, 
all or any certificates evidencing shares 
of common stock of Power deposited 
as security hereunder, and all or any 
shares evidenced thereby.” 

Thus, it will be seen that, in the 
event of such defaults, the common 
stock of the Nebraska Power Com- 
pany will be sold, and such sale might 
result in such stock coming into the 
hands of private persons, conceivably 
even its former owner, the American 
Power & Light Company. Further- 
more, under the so-called property 
disposition contract, while it is pro- 
vided that the facilities of the compa- 
ny will be transferred to Loup unless 
conveyed to some other public agency 
by January 1, 1948, it is the commit- 
tee, rather than Loup, that has the op- 
tion of selecting a transferee in the 
interim. 

Under all these circumstances, we 
cannot agree that the committee has 
been, or is, so subject to the man- 
agerial or financial control of Loup as 
to justify the conclusion that the for- 
mer is the instrumentality of the lat- 
ter, and that Loup, therefore, wholly, 
but indirectly, owns the company. 


Merits of Proposed Securities Issue 


We agree with the assertion of the 
majority that it is the duty of the 
Commission to determine the juris- 
dictional issue regardless of its views 
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as to the merits and, we might add, 
the objectives of the transactions in 
question. Since, however, we are 
of the opinion that the Nebraska Pow- 
er Company is not exempted from 
our jurisdiction by the provisions of 
§ 201(f), it seems appropriate that 
our views regarding the transactions 
themselves should be expressed, at 
least briefly. 

The majority refers, in passing, to, 
but does not discuss in much detail, 
the power and lease agreement of 
December 26, 1944, under which cer- 
tain facilities of the company are 
leased to the committee and assigned 
to Loup. For the reasons previously 
given in our discussion of the juris- 
dictional question, we do not think this 
transaction was exempted by § 201 
(f) from the requirement of prior ap- 
proval by the Commission under § 203 
of the act. To hold with the majority 
would require us to over-rule a long 
line of unanimous decisions of this 
Commission extending over a period 
of some eight years." Five of these 
cases, it may be added, involved dis- 
positions of privately owned facilities 
to public power districts in Nebraska 
similar to Loup. In each of these 
cases the Commission asserted juris- 
diction. 

The 


“‘readiness-to-serve 


charge” 
against the company, which is asso- 
ciated with the lease, constitutes an 
important consideration in connection 
with any decision on the merits of the 
proposed security issue for which au- 


thorization is sought. For this charge 
is treated as a cost of electric energy 
by the company and operating ex- 
penses are thereby increased by $1,- 
611,300 a year. In other words, this 
substantial sum, heretofore available 
to pay interest and dividends and for 
other corporate purposes, is now treat- 
ed as an expense having a priority 
ahead of bond and debenture interest 
as well as preferred stock dividends. 

The proposed issuance of notes se- 
cured by bonds to raise funds for the 
redemption of preferred stock seems 
to us unsound. In effect, the secured 
notes will be substituted for the pre- 
ferred stock, after the payment of call 
premiums aggregating some $750,000 
and expenses estimated at $50,000, or 
a total of about $800,000. While the 
company claims a resultant reduction 
of the cost of servicing its obligations 
amounting to some $318,000 annual- 
ly, or $26,500 monthly, this would not 
permit the recovery of the total cost 
of the conversion within the life of 
the proposed note issue which will, 
by its terms, mature in its entirety by 
January 1, 1948. Nor is there sub- 
stantial evidence to support the com- 
pany’s claim that the call premium is 
an expense which must be incurred in 
any event, and, therefore, is not prop- 
erly to be regarded as an expense of 
the refunding to be weighed against 
the anticipated savings. 

Perhaps most serious, however, is 
the fact that the substitution of the 
secured notes for the preferred stock 





11 Re Southern Nebraska Power Co. (1938) 
1 FPC 711; Re Iowa-Nebraska Light & P. 
Co, (1938) 1 FPC 763; Re Iowa-Nebraska 
Light & P. Co. (1941) 2 FPC 880; Re West 
Coast Power Co. (1940) 2 FPC 693; Re In- 
terstate Power Co. (1940) 2 FPC 850; Re 
South Carolina Utilities Co. (1941) 2 FPC 
949; Re Nebraska Pub. Service Co. (1941) 
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2 FPC 1032; Re West Coast Power Co. 
(1943) 3 FPC 932; and Re California Elec- 
tric Power Co. (1943) 3 FPC 1095. 

In these cases, six company atto took 
the position that Commission approval of the 
transaction was required under § 203, or that 
the authority to sell was subject to Commis- 
sion approval. 
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will amount to an inversion of the 
capital structure of the company. Pre- 
sumably, these notes will rank with 
the bonds now outstanding but ahead 
of the $3,500,000 of outstanding de- 
bentures. The removal of the cushion 
from under these debentures may be 
legal under the security agreements, 
but it is not good public utility finan- 
cial practice. Moreover, if the trans- 
action is consummated, the company’s 
capital structure will consist of more 
than 90 per cent of debt securities. 
From the viewpoint of a private 
electric utility, such a situation would 
be most unsatisfactory. It is aggra- 
vated by the fact that the company’s 
current position is such that, if the 
“readiness-tosserve charge” is not de- 
ductible for Federal income tax pur- 
poses as an ordinary and necessary 
business expense, it will likely be in 
sore straits. In other words, the sit- 
uation would probably call for the 
husbanding of cash to the detriment of 
maintenance of and improvements to 
plant, with the likelihood of impair- 
ment of service should the situation 
long prevail. Finally, if for any rea- 
son default should occur on the pay- 
ment of the bonds of Loup Eastern, 
the company’s stock could be reduced 
to possession by the bankers, with the 
possibility of its reversion to its former 
control by the Electric Bond & Share 
System. It will be seen, therefore, 
that on its merits the proposal could 
hardly be approved. Certainly it 
would not be if the applicant were 
viewed simply as an ordinary private- 
ly owned electric utility subject to the 
jurisdiction of the Commission. 


Conclusion 


Some may feel that for the Commis- 
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sion to take jurisdiction under the act 
and to withhold its approval of the 
lease and proposed securities issue 
might seem like a futile thing. It 
may be said that these transactions 
could be regarded as water over the 
dam and that, since the company now 
appears to be destined for eventual 
public ownership, we might close our 
eyes, for the time being, to both form 
and substance—or perhaps look be- 
yond both to such end result. This 
we are unable to do. As we interpret 
the facts and law of this case, it is 
the duty of the Commission to assert 
and exercise the jurisdiction conferred 
upon it by Congress. And, so far as 
the end result is concerned, we repeat 
that, according to our understand- 
ing of the facts, nothing in the dis- 
position of this proceeding in the 
manner which we think proper would 
in any way prevent an appropriate 
acquisition of the company’s facilities 
by the public under existing Nebraska 
procedures. 

It may even be contended—as is 
suggested by the majority’s reference 
to “a congressional intent to subject 
private enterprise along to regulation 
by the Federal Power Commission, 
and not to extend that regulation to 
government and its instrumentalities” 
—that we are here seeking to control 
the actions of the public power agency 
in contravention of the statutory lan- 
guage and purpose. That is far from 
being the case. Obviously, the words 
quoted above beg the question. They 
assume what is to be determined, 
namely, that this applicant, the Ne- 
braska Power Company, is, in fact, to 
be identified with the sovereign be- 
cause wholly owned, directly or indi- 
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rectly, by an agent or instrumentality 
thereof.” 

A basic and inescapable question, 
then, remains: Can individuals, act- 
ing in their capacity as private citi- 
zens and working through private con- 
tractual arrangements or otherwise, 
constitute themselves instrumentalities 
of an agency of the state without prior 
sanction through the usual legislative 
process, thus conferring immunity 
from régulation, not merely upon 
themselves but also upon private cor- 
porations which otherwise would un- 
questionably be subject to such regu- 
lation? 

To ask the question would seem to 
be to answer it. We think the answer 
must be no—even where, as here, such 
individuals act with the best of mo- 
tives. We are sure that the Congress 
intended no such result, and that it 
made its purpose plain in this respect 
by the final clause of the exemption 
provision. We regard this as a 
fundamental matter. The necessity, 
in such circumstance, of proper official 
sanction is not just a matter of form. 
It runs to a sound axiom of orderly, 
democratic government, far tran- 
scending the limits and difficulties of 
the immediate situation in Omaha 
which is directly before us in this 
proceeding. 

Upon consideration of the entire 
record herein, the Commission, having 
this day adopted its Opinion No. 128 


which is hereby referred to and made 
a part hereof by reference ; 

The Commission finds that: 

(1) Nebraska Power Company, a 
corporation created under the laws of 
the state of Maine and authorized un- 
der the laws of the state of Nebraska 
to do business in such state as a for- 
eign corporation, with its principal of- 
fice in Omaha, Nebraska (hereinafter 
mentioned as “applicant”), filed an 
application with this Commission on 
June 21, 1945, pursuant to § 204 of 
the Federal Power Act requesting this 
Commission to determine (1) whether 
applicant is subject to its jurisdiction 
by virtue of § 201(f) of the act, and 
(2) if the Commission determines 
that it has jurisdiction over applicant, 
to grant authority to issue the securi- 
ties which are fully described in the 
opinion adopted herein ; 

(2) The applicant owns and oper- 
ates facilities for the generation and 
transmission of electric energy. Such 
energy is generated within the state of 
Nebraska and is consumed in part 
within the state of Nebraska and in 
part at points outside thereof; 

(3) From the date of its incorpora- 
tion and until December 26, 1944, the 
applicant corporation has been owned 
and controlled by American Power & 
Light Company through the owner- 
ship of all of its common capital stock; 

(4) Omaha Electric Committee, 
Inc. is a quasi public, nonprofit, mem- 





12 While it may be, as the majority states, 
that “nothing in the legislative history nor 
in the provisions of the act indicate the ne- 
cessity or purpose for remedial regulation 
directed against sovereign governments en- 
gaged in the proprietary function of generat- 
ing, transmitting, and selling electric energy,’ 
this also avoids the issue, for it does not 
mean that there was no purpose to regulate 
the private interests involved in selling prop- 
erty to a public agency. This Commission 


has repeatedly so held, see footnote 11, supra. 
Such sales might present potentialities of dis- 
crediting public ownership quite as serious as 
did the harm which sales of property, at in- 
flated prices to holding companies during the 
20’s, worked to the privately owned utilities. 

13 Section 201(f) exempting “ . . any 
officer, agent, or employee of any of the fore- 
going acting as such in the course of his of- 
ficial duty. . . 
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bership corporation, created without 
capital stock under Chap 55, Laws of 
Nebraska, 1943, on December 9, 
1944 ; 

(5) On December 26, 1944, the 
applicant corporation ceased to be pri- 
vately owned. On that date by the 
sale, purchase, and transfer of all its 
common capital stock, it became and 
presently is directly wholly owned 
by Omaha Electric Committee, Inc. 
Since December 26, 1944, Omaha 
Electric Committee, Inc., has in fact 
been and now is an instrumentality of 


Loup River Public Power District; 
(6) On December 26, 1944, the 
applicant corporation became and now 
is indirectly wholly owned by Loup 
River Public Power District, a politi- 
cal subdivision of the state of Ne- 
braska, through its instrumentality, 
Omaha Electric Committee, Inc. ; 

(7) Upon the foregoing the Com- 
mission is without jurisdiction over 
the subject matter of this proceeding. 

The Commission orders that the 
proceeding be dismissed for want of 
jurisdiction. 
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Appeal and review, § 28.1 — Scope of review — Commission decision after re. 
mand. 

1. The only question open on review by the United States court of appeals 
of an order of the Securities and Exchange Commission, after remand of 
a prior order by the Supreme Court for further proceedings not inconsistent 
with its opinion, is whether the Commission has rightly construed and 
rightly followed the opinion of the Supreme Court; and it is the duty of 
the court to make its own interpretation of the opinion, although the Su- 
preme Court can itself best answer the question, p. 302. 


Corporations, § 22 — Reorganization — Participation — Officers and directors — 
Dealing in corporation stocks. 

2. The action of the Securities and Exchange Commission in refusing to 
permit officers and directors to participate in a reorganization on the same 
basis as other holders of preferred stock, because they acquired the stock 
while reorganization plans were before the Commission, is not a permissible 
exercise of administrative discretion entrusted to the Commission by Con- 
gress, where the integrity of such officers is not at issue, the purpose of 
their stock acquisition was to preserve an interest in the company, and it 
is conceded that the transactions were accomplished without ulterior pur- 
pose and without unfair or inequitable results to persons affected by the 
reorganization plan, p. 302. 


Corporations, § 10 — Discretionary power of Commission — Reorganization un- 
der Holding Company Act. 
3. Section 11(e) of the Holding Company Act, 15 USCA § 79k(e), does 
not confer upon the Securities and Exchange Commission a purely discre- 
—— power in reorganization proceedings, not subject to judicial review, 
p. 305. 


Corporations, § 10 — Powers of Securities and Exchange Commission — Re- 
organization. 

4. The words “notice and opportunity for hearing” in § 11(e) of the Hold- 
ing Company Act, 15 USCA § 79k(e), providing for Commission approval 
of a reorganization plan, if after notice and opportunity for hearing the 
Commission finds the plan necessary and fair and equitable, cannot be held 
to erect a standard of judgment so indefinite as to confer unlimited powers, 
but rather to impose and require quasi judicial action, p. 305. 


Procedure, § 30 — Basis for finding. 
5. A reasoned conclusion must be based on evidence, and may not be pitched 
alone on unresolved doubts, nor upon weaknesses or selfishness which a 
Commission believes is inherent in human nature, p. 305. 


Corporations, § 16 — Reorganization — Participation by officers and directors — 
Absence of prohibitive rule. 

6. In the absence of a rule of general application promulgated by the Se- 
curities and Exchange Commission forbidding officers and directors of a 
corporation in process of reorganization from dealing in securities of a 
corporation during the pendency of proceedings before the Commission, 
transactions in themselves fair and just and honest and in accord with 
traditional business practices, not condemned by law, may not properly be 
outlawed or denied their ordinary effect, p. 308. 
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APPEARANCES: Spencer Gordon, 
with whom Mrs. Virginia Collins 
Duncombe was on the brief, for peti- 
tioners in No. 8977; Allen. S. Hub- 
bard for petitioner in No. 8978; Roger 
S. Foster, Solicitor, Securities and 
Exchange Commission, for respond- 
ent. 


Before Groner, CJ., and Clark and 
Wilbur K. Miller, JJ. 


GrRonER, CJ.: This is a petition 
for the review of an order of the Se- 
curities and Exchange Commission, 
issued February 7, 1945, under the 
Public Utility Holding Company Act. 
The same case was here in 1942. 

A brief statement of proceedings on 
the first appeal may be helpful in un- 
derstanding the question now present- 
ed for decision. . 

In 1937 Federal Water Service 
Corporation, hereafter called “Feder- 
al,” a Delaware holding company, 
owning securities of subsidiaries op- 
erating water, gas, electric, and other 
properties, filed a plan of voluntary re- 
organization with the Commission un- 
der §§ 7 and 11 of the Holding Com- 
pany Act of 1935.4 The plan con- 
templated simplification of the corpo- 
rate structure and the elimination of 
existing capital deficits by a reduction 
of capital which would permit Federal 
to resume payment of dividends. Sub- 
sequently, two additional plans were 
filed, but were ultimately withdrawn 
largely on objection by the Commis- 
sion’s staff. 

In March, 1940, Federal, as the re- 
sult of a then recent Delaware supreme 
court decision, filed a new plan of 
merger, which, with modifications, 
was approved by the Commission. 


115 USCA §§ 79g, 79k. 
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The new plan, as modified, contained 
no provision for participation by Class 
B stock of Federal—which the Com- 
mission had found to be without val- 
ue. Instead, that stock was to be 
surrendered for cancellation and only 
Class A common and all issues of pre- 
ferred were to be converted into com- 
mon stock of the new corporation. 
Petitioners, who were officers and 
directors of Federal, held a one-third 
interest in Utility Operators Compa- 
ny, and that company in turn had 
virtual control of Federal through the 
ownership of Federal Class B com- 
mon stock, representing 43 per cent of 
voting power. During the period the 
various plans of reorganization were 
before the Commission, petitioners 
purchased Federal’s preferred stock to 
the total amount of 12,467 shares. 
The purchases were made in the open 
market, at current prices, from time 
to time over the 34-year period during 
which the negotiations with the Com- 
mission’s staff were in progress. All 
of the purchases were made individual- 
ly, and, except as to Chenery and van 
den Berg, averaged around 130 shares 
per individual. Chenery, for the ac- 
count of a family corporation con- 
trolled by him, acquired approximate- 
ly 8,000 shares, 2,700 shares of which 
he obtained for $100,000 of Federal’s 
gold bonds in an exchange arrange- 
ment with a banking syndicate; and 
van den Berg, who at the time of final 
action by the Commission had ceased 
to be a director of the corporation, 
purchased in the open market approxi- 
mately 1,700 shares. If the stock so 
acquired had been converted into com- 
mon stock of the new corporation, un- 
der the plan as finally approved by the 
Commission, petitioners stood to re- 


62 PUR(NS} 





UNITED STATES COURT OF APPEALS 


ceive 79,077 shares of new common, 
having a par and probable market 
value (as determined by the Commis- 
sion) of $5 per share, or an aggregate 
value of $395,385, in return for the 
preferred stock which cost petitioners 
$328,347, a difference of little more 
than the amount of interest lost in 
holding the preferred shares pending 
completion of the plan. The common 
stock which petitioners (including 
Chenery Corporation and van den 
Berg) would thus have received, if 
their preferred stock had participated 
in the new corporation, would have 
represented 7.4 per cent of the total 
voting power in the new corporation. 
In addition, petitioners, individually, 
had acquired 6.500 preferred shares of 
Federal prior to the filing of any plan 
of reorganization which when con- 
verted would have represented 2.7 per 
cent of the total voting power. Added 
together, petitioners stood to hold 10.1 
per cent of the voting power of the 
reorganized corporation. 

The Commission on March 24, 
1941, 8 SEC 893, 41 PUR(NS) 321, 
made formal findings on the basis of 
which it concluded that the plan could 
not be approved insofar as it provided 
participation of the preferred shares 
purchased by petitioners during the 
period reorganization plans were be- 
fore the Commission, even though the 
purchases were made honestly, after 
full disclosure and at a fair price at 
public sale. The Commission based 
its conclusion on its holding that dur- 
ing the pendency of proceedings be- 
fore the Commission, officers and di- 
rectors of the corporation occupied a 
fiduciary relationship to the corpora- 
tion and to its shareholders, and con- 
sequently were subject to the limita- 


tions imposed upon fiduciaries in deal- 
ing with trust property. Accordingly, 
on July 1, 1941, an amendment to the 
plan was submitted by Federal, over 
petitioners’ protest, whereby the stock 
so purchased would not be converted 
into common stock of the new corpo- 
ration, but would be surrendered to 
the corporation at cost plus 4 per cent 
interest. 

The plan as amended was approved 
September 24, 1941, 10 SEC 194, 
200, 41 PUR(NS) 361. 

On petition to us to review, we re- 
versed and remanded for further pro- 
ceedings in conformity with our opin- 
ion (Chenery Corp. v. Securities and 
Exchange Commission [1942] 75 
US App DC 374, 44 PUR(NS) 138, 
128 F2d 303). Certiorari was grant- 
ed and on February 1, 1943, the Su- 
preme Court handed down an opinion 
directing us to remand to the Commis- 
sion for further action not inconsistent 
therewith (Securities and Exchange 
Commission v. Chenery Corp. 318 US 
80, 87 L ed 626, 47 PUR(NS) 15, 
63 S Ct 454). On rehearing no new 
or additional evidence was adduced 
and in February, 1945, the Commis- 
sion reaffirmed its former order. 

The case is now again before us 
pursuant to § 24(a) of the act, 15 
USCA § 79x(a). 

[1, 2] It should be borne in mind 
that on the previous appeal the Com- 
mission conceded that the transactions 
of which we have spoken were accom- 
plished without ulterior purposes and 
without intent on petitioners’ part to 
profit personally in the consummation 
of the plan, likewise held that honesty, 
full disclosure, and purchase at a fair 
price at public sale characterized the 
transactions, and concluded that the 
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result was neither unfair nor inequi- 
teble to the persons affected by the 
plan. 

Accordingly, we had then, as we 
have now, a case in which there is not 
one jot or title of evidence tending to 
contradict petitioners’ declared pur- 
pose in the purchase of preferred 
stocks to be the transfer of their in- 
terest from one class, declared by the 
Commission to be worthless, to an- 
other with voting rights, in order that 
to some extent they might make, as 
they thought, a safe investment and at 
the same time preserve some interest 
in a company to which they had de- 
voted a considerable part of their busi- 
ness lives. 


The Supreme Court subsequently 
held, as we had held, that the Commis- 
sion’s order on this record could not 
be sustained, but presumably, in order 


that the Commission might reconsider 
the case, in the light of the standards 
imposed by the act, directed us to re- 


mand the cause to the Commission for. 


further proceedings not inconsistent 
with its opinion. This action is in 
line with the Supreme Court’s state- 
ment in the Pottsville Case,* that an 
administrative determination open to 
judicial review does not impliedly 
foreclose the administrative agency, 
after its error has been corrected, from 
enforcing the legislative policy. Con- 
sidered in this view, obviously, 
the only question now open is 
whether the Commission has rightly 
construed and rightly followed the 
opinion of the Suprme Court. That 
the Supreme Court can itself best 
answer this question goes without say- 
ing; but in the meantime it is our 


duty—which we may not escape by 
certification—to make, in the light of 
its content, our own interpretation of 
the opinion. As preliminary to this, 
it seems to us clear that the Supreme 
Court’s rejection of the Commission’s 
original order was primarily because 
it was not sustainable on the grounds 
on which the Commission based its 
action,—that is to say, the Commis- 
sion having affirmatively found that 
petitioners’ purchases of stock were in 
all respects fair, honest and above- 
board, resulting neither in unjust en- 
richment to themselves, nor harm to 
other stockholders or the public, such 
purchases were not subject to pro- 
scription on any ground relied upon by 
the Commission. And, as sustaining 
this, the Supreme Court said:. “Con- 
gress itself did not proscribe the re- 
spondents’ purchases of preferred 
stock in Federal. Established judicial 
doctrines do not condemn these trans- 
actions. Nor has the Commission, act- 
ing under the rule-making powers 
delegated to it by § 11(e), promulgat- 
ed new general standards of conduct.” 
The Commission, the Supreme Court 
said, dealt with this as a specific case, 
and not as the application of a general 
rule of conduct for reorganization 
managers, and as explanatory of this 
added: “Had the Commission, act- 
ing upon its experience and peculiar 
competence, promulgated a general 
rule of which its order here was a par- 
ticular application, the problem for our 
consideration would be very differ- 
ent.” (318 US at pp. 92, 93, 47 
PUR(NS) at p 23.) 

In this aspect, then, the immediate 
question is whether the Commission’s 





® Federal Communications Commission v. 
Pottsville Broadcasting Co. (1940) 309 US 
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134, 145, 84 L ed 656, 33 PUR(NS) 75, 60 
S Ct 437. 
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action in again outlawing petitioners’ 
purchases of stocks, considered in the 
light of the Supreme Court’s opinion, 
is a permissible exercise of adminis- 
trative discretion entrusted to it by 
Congress. We are of opinion that its 
action cannot be sustained on that 
ground. The Commission, adhering 
to its original conclusion, stated its 
interpretation of the Supreme Court’s 
directive in these words: “As we un- 
derstand the opinion of the Supreme 
Court, our determination of 1941 in 
this case was held to be unsupported 
by certain equity precedents on which 
we relied. And as we construe the 
Supreme Court’s mandate we are di- 
rected to reéxamine the case to decide 
on the facts, viewed in the light of 
that conclusion of the court, whether 
our special experience in administer- 
ing the legislative policy of the act in- 


dicates a necessity for reaffirming our 
previous determination or whether, in- 
stead, our earlier ruling should be 
modified.” 


Proceeding on this theory, the 
Commission declared that the problem 
is not a question of prescribing a 
standard of conduct generally appli- 
cable to trading “by corporate officers, 
directors and large stockholders,” and 
expressly declined to adopt a rule ap- 
plicable in such cases. The Commis- 
sion says that “without flexibility” 
such a rule might itself “operate un- 
fairly.” It accordingly held that its 
decision must turn first, upon an af- 
firmative finding by it that the plan 
was fair and equitable within the 
meaning of § 11(e); second, that it 
was not detrimental to the interest of 
investors and consumers under § 7(d) 
(6); and third, that it would not re- 
sult in an unfair distribution of voting 
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power under § 7(e), and concluded 
that if the record left it with “undis. 
pelled doubts” on the first question, 
the plan should be proscribed, “even 
if we (it) made no affirmative find- 
ing” in relation to the two other 
questions. Having reached this con- 
clusion, the Commission, after citing 
instances in which, in the reor- 
ganization of corporations, “manage- 
ment” had availed of opportunities, 
or temptations, afforded by such 
proceedings to obtain personal ad- 
vantage or gain, says that questions 
of “ ‘honesty, full disclosure, and pur- 
chase at a fair price,’ traditionally ap- 
plied to dealings in normal course 
between corporate managers and 
stockholders, cannot be the controlling 
tests. .’ And on this basis the 
Commission reaffirmed its decision 
that petitioners’ preferred stock must 
be placed on a different footing than 
that of other stockholders, saying: 

“We are led to this result not by 
proof that the interveners committed 
acts of conscious wrongdoing but by 
the character of the conflicting inter- 
ests created by the interveners’ pro- 
gram of stock purchases carried out 
while plans for reorganization were 
under consideration. Doubts, in- 
evitably suggested by the existence of 
these conflicting interests, remain un- 
resolved and prevent an affirmative 
finding of fairness and equity under 
§ 11(e). 

“The existence of such conflicting 
interests, and the persistence of un- 
answered questions they generate, 
similarly furnish the basis for a find- 
ing that component elements of the 
plan, ; would be ‘detrimental’ 
within the meaning of §§ 7(d) (6) 
and 7 (e).” 
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The Commission’s present view in 
no substantial respect differs from 
its original view except that then the 
Commission grounded its decision “on 
principles of equity derived from ju- 
dicial decisions,” whereas now it at- 
tempts to sustain its position on what 
it calls its special experience in ad- 
ministering the legislative policy of 
the act. 

The Commission’s position actually 
amounts to neither more nor less than 
a definite holding that purchases of 
stock of a corporation in process of 
reorganization are unlawful, when 


made by officers or employees of the 
corporation,—and this without regard 
to any factor of good or bad faith, 
or any other factor which might im- 
pute special knowledge, secret infor- 
mation, or indeed anything tending 
to show a lack of bona fides in the 


transaction. For, as we have seen, 
the Commission expressly says the in- 
tegrity of interveners in the respects 
in which they acted is not at issue. 
And as to this latter statement, in 
passing, we may properly observe that 
it cannot be, for the Commission has 
put that issue out of the case by its 
previous admission on the same facts 
that “honesty, full disclosure, and pur- 
chase at a fair price” characterized the 
transactions. In _ practical effect, 
therefore, the Commission now in- 
sists upon doing precisely what the 
Supreme Court said it could not do; 
that is to say, in applying to this spe- 
cific case a standard which has never 
been promulgated, either by the Com- 


mission in its regulations or by legis- 
lative act, and which the Commission 
says cannot fairly be generally ap- 
plied. 

Considered in this view, we think 
that the Commission has failed to in- 
terpret correctly the limits prescribed 
for its guidance by the Supreme Court. 
It is true, as the Commission now 
asserts, that the Supreme Court recog- 
nizes that the act and its provisions 
confer upon it broad powers for the 
protection of the public and that this 
authority was intended to be respon- 
sive to the demands of the particular 
situations with which the Commission 
might be faced. But it is also true 
that the court recognized that the 
Commission, like the ocean, has its 
appointed bounds, and lest it break 
through its limits and engulf a conti- 
nent,—spoke these words of caution: 
“The Commission’s action cannot be 
upheld merely because findings might 
have been made and considerations 
disclosed which would justify its order 
as an appropriate safeguard for the 
interests protected by the act.” (318 
US at p 94, 47 PUR(NS) at p 24). 
And the court added this further cau- 
tion that the grounds upon which the 
administrative agency acts must be 
clearly disclosed and adequately sus- 
tained. 

[8-5] But the Commission has 
made no additional findings and dis- 
closed no additional considerations 
to justify its adherence to its former 
order. In short, its attitude seems 
to be that § 11 (e) of the act,® confers 





8 Section 11(e): “In accordance with such 
rules and regulations or order as the Commis- 
sion may deem necessary or appropriate in the 
public interest or for the protection of inves- 
tors or consumers, any registered holding 
company ... may submit a plan 
to the Commission tee the divestment of con- 


[20] 
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trol, securities, or other assets, or for other 
action by such company for the pur- 
pose of enabling such company . to 
comply with the provisions of subsections. (b). 
If, after notice -. pe ortunity os hearing, 
the Commission shall find such plan py 
mitted or as on ified, necessary to Shorts 
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a purely discretionary power not sub- 
ject to judicial review. But we are 
referred to nothing and can find noth- 
ing in the act to sustain this view. 
Nor is it sustainable on the theory 
»f congressional intent, for as we point- 
ed out in our earlier opinion, the Sen- 
ate Committee’s report on submission 
of the bill declared that the authority 
of the Commission must be adminis- 
tered within the well-defined limits 
of the act; and the act itself certain- 
ly confers no such grant of general 
power. 

Section 11 (e), which delineates the 
Commission’s power, reads in part— 

“Tf, after notice and opportunity 
for hearing, the Commission shall find 
such plan necessary to effec- 
tuate the provisions of subsection (b) 
and fair and equitable to the persons 
affected by such plan, the Commission 
shall make an order approving such 
plan ” 

The words of the section—“notice 
and opportunity for hearing,” cannot, 
we think, be held to erect a standard 
of judgment so indefinite as to con- 
fer unlimited powers, but rather to 
impose and require quasi judicial ac- 
tion. And as Mr. Justice Brandeis 
said of similar authority conferred by 
§ 5 (2) of the Act to Regulate Com- 
merce—* 

“Upon application of a carrier, the 
Commission must form a judgment 


whether the acquisition proposed will 
be in the public interest. It may form 
this judgment only after hearing, 
The provision for a hearing implies 
both the privilege of introducing evi- 
dence and the duty of deciding in ac. 
cordance with it. To refuse to con- 


sider evidence introduced or to make 
an essential finding without support- 
ing evidence is arbitrary action.” 


That such a limitation is obviously 
necessary was recently emphasized by 
the Supreme Court in the Pottsville 
Case,*® in which Mr. Justice Frank- 
furter said: 


“To be sure, the laws under which 
these agencies operate prescribe the 
fundamentals of fair play. They re- 
quire that interested parties be afford- 
ed an opportunity for hearing and that 
judgment must express a reasoned 
conclusion.” 

Certainly, a reasoned conclusion 
must be based on evidence, and may 
not be pitched alone on unresolved 
doubts, nor upon weaknesses or sel- 
fishness which the Commission be- 
lieves is inherent in human nature. 
The construction advanced by the 
Commission would permit it to exer- 
cise a power of disapproval free of ju- 
dicial review, and the notice and hear- 
ing required by the statute would be- 
come an empty form. The Commis- 
sion, free of the inhibitions imposed 
by the particular facts, would be left 





the provisions of subsection (b) and fair and 
equitable to the persons affected by such plan, 
the Commission shall make an order approv- 
ing such plan. .” (Italics added.) 

# Chicago Junction Cas: (Baltimore & O. R. 
Co. v. United States [1924]) 264 US 258, 265, 
68 L ed 667, 44 S Ct 317. See also Shields 
v. Utah Idaho C. R. Co. (1938) 305 US 
177, 83 L ed 111, 59 S Ct 160; Consolidated 
Edison Co. v. National Labor Relations Board 
(1938) 305 US 197, 230, 83 L ed 126, 26 PUR 
(NS) 161, 59 S Ct 206; Myers v. Bethlehem 
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Shipbuilding Cre. (1938) 303 US 41, 48, 82 
L ed , 58 S Ct 459; Anniston Mig. Co. 
v. Davis (1937) 301 US 337, 345, 81 L ed 
is “ag 57 S Ct 816; St. Joseph Stockyards 
. United States (1936) 298 US 38, 51, 
50. LD “ed 1033, 14 PUR(NS) 397, 56 S Ct 
720; Interstate Commerce Commission. 
Louisville & N. R. Co. (1913) 227 US 88, 
90, 57 L ed 431, 33 S Ct 185. 
5 Supra, Note 2, 309 US atp. 143, 33 PUR 
(NS) at p. 80. 
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to roam the widest possible area of 
authority influenced and impelled only 
by its own doubts. 

Thus considered, it is apparent that 
the Commission has made its present 
order without reliance upon such evi- 
dence or findings as would warrant 
our affirmance. Compare National 
Labor Relations Board v. Columbian 
Enameling & Stamping Co. (1939) 
306 US 292, 299, 83 L ed 660, 59 S 
Ct 501. In no respect, as we have 
said, has the Commission made the 
findings to support the present order 
as appropriate to effectuate the poli- 
cies of the act, or to show that peti- 
tioners’ actions were other than fair 
and equitable, or that their participa- 
tion in the merger scheme would be 
detrimental to the public interest or to 
the interest of investors or consumers. 
In laying down, as it does, a rule of 
fiat unassociated with the facts in this 
case, the Commission has strayed from 
the course laid out and charted by the 
opinion of the Supreme Court, and 
accordingly we must refuse to give it 
effect. 

Mr. Justice Frankfurter, who spoke 
for the Supreme Court, and whose 
language we have previously quoted 
in recognition of the broad powers 
of the Commission, said of the Com- 
mission’s former order: ® 

“|. . Whether and to what ex- 
tent directors or officers should be 
prohibited from buying or selling 
stock of the corporation during its 
reorganization, presents problems of 
policy for the judgment of Congress 
or of the body to which it has dele- 
gated power to deal with the matter. 





€ Securities and Exchange Con nission v. 
Chenery Corp. (1943) 318 US 80, 92, 87 L ed 
626, 47 PUR(NS) 15, 23, 63 S Ct 454. 
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Abuse of corporate position, influence, 
and access to information may raise 
questions so subtle that the law can 
deal with them effectively only by pro- 
hibitions unconcerned with the fair- 
ness of a particular transaction. But 
before transactions otherwise legal can 
be outlawed or denied their usual busi- 
ness consequences, they must fall un- 
der the ban of some standards of con- 
duct prescribed by an agency of gov- 
erment authorized to prescribe such 
standards—either the courts or Con- 
gress or an agency to which Congress 
has delegated its authority. Congress 
itself did not proscribe the respondents’ 
purchases of preferred stocks in Fed- 
eral. Established judicial doctrines 
do not condemn these transactions. 
Nor has the Commission, acting under 
the rule-making powers delegated to 
it by § 11 (e), promulgated new gen- 
eral standards of conduct. It pur- 
ported merely to be applying an ex- 
isting judge-made rule of equity. The 
Commission’s determination can stand, 
therefore, only if it found that the 
specific transactions under scrutiny 
showed misuse by the respondents of 
their position as reorganization man- 
agers, in that as such managers they 
took advantage of the corporation or 
the other stockholders or the invest- 
ing public. The record is utterly 
barren of any such showing. Indeed, 
such a claim against the respondents 
was explicitly disavowed by the Com- 
mission.” (Italics added.) 

This language, we think, is equally 
applicable to the present order, for it 
is clear now, as it was before, that the 
Commission has prescribed no fixed 
standards of conduct which would 
ban the stock purchases in question, 
nor promulgated before or since any 
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rule applicable thereto, but, on the 
contrary, has declined to adopt stand- 
ards or promulgate a rule, on the 
ground that no rule or standard which 
would be fair and equitable in all cases 
can be made. Certainly, then, it would 
seem to us to follow that in a case in 
which the Commission points to no 
fact challenging good faith, suggests 
no betrayal of a fiduciary duty, and 
hints at no use of inside or confiden- 
tial information, a holding of illegality 
is not responsive to the Court’s con- 
clusion that “The Commission’s de- 
termination can stand, therefore, only 
if it found that the specific transactions 
under scrutiny showed misuse by the 
respondents of their position as reor- 
ganization managers, in that as such 
managers they took advantage of the 
corporation or the other stockholders 
or the investing public.” It may well 
be, as the Supreme Court suggests, 
that the Commission’s fact-finding 
functions are like those of a jury. But 
nothing is more positively imbedded 
in our law than the principle that a 
jury may not guess or speculate in 
deciding facts. Certainly, neither in 
a court nor before a Commission can 
an unsupported suspicion sustain a de- 
cision. 

[6] In nothing we have said do 
we wish to be understood as express- 
ing any opinion as to the right of the 
Commission under its broad powers to 
promulgate a rule of general applica- 
tion forbidding officers and directors 
of a corporation in process of reorgan- 


ization from buying—and perhaps 
also from selling—securities of the cor- 
poration during the pendency of pro- 
ceedings before the Commission, 
That question is not present in this 
case. What we do say is that, withou: 
such a rule, of which notice is given 
so that all may know of its existence, 
transactions in themselves fair and 
just and honest and in accord with tra- 
ditional business practices, and which 
“Congress itself did not proscribe,” 
and which “judicial doctrines do not 
condemn,” may not properly be “out- 
lawed or denied” their ordinary effect. 

But here the Commission’s position 
goes beyond the mere question of the 
necessity of a rule. It insists upon 
an absolute right to approve in one 
case and to refuse to approve in an- 
other. It says, quite frankly, that it 
would be inappropriate to condemn 
a transaction such as we have here 
in a case in which the cost of the se- 
curity purchased was in excess of its 
reorganization value ; and again that it 
might be inconvenient to apply it if 
to do so would embarrass the corpora- 
tion’s finances. These are but in- 
stances which demonstrate its claim to 
unfettered discretion, irrespective of 
adequate findings based upon a fair 
appraisal of the evidence. Nothing 
that we find in the opinion of the Su- 
preme Court warrants such a conclu- 
sion and nothing could be more di- 
rectly in conflict with the terms and 
spirit of the law. 

Reversed, 
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CALIFORNIA RAILROAD COMMISSION 


Re California Water Service Company 


Decision No. 38275, Application No. 26924 
October 2, 1945 


PPLICATION by water utility company for authority to issue 
v \ stock ; granted. 


Security issues, § 82 — Exchange of preferred stock — Common stock sale to 
present holders. 

1. Authorization was granted for the issuance and sale of preferred stock, 

at a lower dividend rate, in exchange for outstanding shares of preferred 

stock and for the issuance and sale of common stock to present holders of 


outstanding common stock to finance the cost of additions and betterments, 
p. 309. 


Accounting, § 30 — Premium on sale of stock — Expenses. 
2. A company authorized to sell common stock was permitted to credit the 
premium to be received from its sale to “Paid-in Surplus” and to charge to 
that account the expenses applicable to issuance and sale, p. 312. 


Accounting, § 21 — Underwriter’s fee or compensation — Expense of refund- 
ing — Premium. 

3. A company authorized to issue preferred stock in exchange for out- 
standing preferred stock, under a plan for payment of compensation to 
underwriters, was permitted to charge to earned surplus the fee or com- 
pensation and also the expenses of redeeming the presently outstanding 
preferred stock, of issuing and selling the new preferred stock, and of 
amending its articles of incorporation, it being proposed to offset the cash 
redemption premium to be paid on shares of outstanding stock against an 
equal amount of premium to be realized from the sale of the new stock, 
with the result that such new stock would stand on the books at its par 
value with no additive amount for premiums realized on its sale, p. 312. 


Security issues, § 112 — Sale to present stockholders — Competitive bidding. 
Discussion, in dissenting opinion, of the propriety of selling new shares of 
common stock to present common stockholders at a price below market 
quotations without competitive bidding, p. 314. 


(Ciarx, Commissioner. dissents.) 
w 


APPEARANCES: McCutchen, Thom- By the ComMISSION : 
as, Matthew, Griffiths & Greene, by [1] In this application, California 
Henry D. Costigan, Hazel Flagler, Water Service Company asks the Rail- 
and Owen Jameson, for applicant. road Commission for an order author- 
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izing it to issue not exceeding 139,000 
shares of its preferred stock of series 
C, 4.4 per cent, of the par value of 
$25 each and of the aggregate par 
value of $3,475,000, in exchange for 
all, or any part, of its presently out- 
standing 139,000 shares of preferred 
stock of series A and series B, 6 per 
cent, on a share for share basis; to 
sell, at not less than $26.25 a share, 
such number of said 139,000 shares 
of series C stock as may not be required 
to meet conversion requests of the 
presently outstanding shares of pre- 
ferred stock and to use the proceeds 
to pay and redeem the presently out- 
standing shares of preferred stock 
which are not surrendered by their 
holders for series C stock ; to issue and 
sell, at $30 a share, not exceeding 29,- 
142 shares of its common stock of the 
par value of $25 a share and of the 
aggregate par value of $728,550, for 
the purpose of reimbursing its treas- 
ury and of financing the cost of addi- 
tions and betterments, and to account 
for premiums, fees, and compensation 
to underwriters and other expenses in 
the manner hereinafter set forth in this 
opinion. 

As of July 31, 1945, applicant re- 
ports its assets and liabilities as fol- 
lows: 


Assets 


Plant, property and rights, etc. $22,883,724.67 
Investments in other companies 2,001.00 
Cash in banks and on hand ... 
U. S. treasury savings notes .. 
Accounts receivable (less re- 
serve—$12,179.50) 
Materials and supplies (less re- 
serve—$10,353.48) 
Miscellaneous special deposits 
Prepaid taxes, insurance, etc. .. 
Unamortized bond premiums, 
discount, expense 
Miscellaneous deferred charges 


247,033.06 


239,178.92 
41,618.06 
27,461.31 


437,009.13 
46,427.25 


$24,302,759.36 
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Liabilities 
First mortgage 4% bonds, se- 
ries B, due May 1, 1961 .... $11,882,000.00 
Accounts payable 
Accrued liabilities 
Unearned revenue 
Dividends accrued on preferred 
stock 
Consumers’ meter deposits .... 
Consumers’ extension deposits 
Reserves 
Contributions for extensions .. 
Preferred stock (139,000 
shares) 
Common stock (116,568 shares) 
Surplus 


43,437.50 
32,290.72 
278,437.96 
4,028,245.88 
358,367.87 


3,475,000.00 
2,914,200.00 
536,465.58 


$24,302,759.36 


By Decision No. 38157, dated 
August 28, 1945, the Commission au- 
thorized California Water Service 
Company to issue and sell at 107 per 
cent of their face amount and accrued 
interest from November 1, 1945, $11,- 
282,000 of first mortgage 34 per cent 
bonds, series C, due November 1, 
1975, and $600,000 of serial notes 
(average interest rate 1.9 per cent) 
to pay and redeem the 4 per cent bonds 
referred to in the preceding balance 
sheet. 

The company reports its operating 
revenues at $3,393,640 during 1943, 
at $3,648,465 during 1944, and at $2,- 
157,330 during the first seven months 
of 1945. Its net income available for 
dividends is reported at $568,098 for 
1943, at $504,683 for 1944, and at 
$265,629 for the seven months end- 
ing July 31, 1945. It has paid reg- 
ular dividends on its preferred stock 
at the rate of 6 per cent per annum, and 
on its common stock, during the last 
five years, at 10.35 per cent in 1940, 
at 9.28 per cent in 1941, at 6.90 per 
cent in 1942, and at 8 per cent in 1943 
and 1944. 

The outstanding preferred stock is 
nonparticipating but is preferred as to 
assets and cumulative dividends at the 
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rate of 6 per cent per annum. The 
holders of the shares of such stock 
have the right to convert them into 
shares of applicant’s preferred stock 
of series C, 4.4 per cent, on a share 
for share basis at any time up to the 
close of business on November 9, 1945. 
The stock is redeemable at the option 
of the company upon thirty days’ no- 
tice at 105 per cent of par value plus 
accrued dividends, that is, at $26.25 
a share plus accrued dividends. 
Applicant has decided to take steps 
to retire its outstanding 6 per cent 
preferred stock. It proposes to offer 


139,000 shares ($3,475,000 par val- 
ue) of its preferred stock of series C, 
44 per cent, to the holders of the 
139,000 shares of its preferred stock 
of series A and series B, 6 per cent, 
in exchange, on a share for share 
It further proposes to sell to 


basis. 
an underwriting group such portion of 
said 139,000 shares of series C stock 
which is not so issued in exchange for 
series A and series B stock, at $26.25 
a share and to use the proceeds to re- 
deem, on November 15, 1945, the 
shares of series A and series B stock 
not exchanged by their holders for 
the new series C stock. The compa- 
ny’s officers estimate annual savings 
of approximately $46,000 as a result 
of this transaction. 


There has been filed as Exhibit 3, 
a copy of a proposed underwriting 
agreement with a group of underwrit- 
ers headed by Union Securities Cor- 
poration and Harris, Hall & Company 
whereby said underwriters agree to 
purchase from the company for $26.25 
a share, plus accrued dividends, such 
portion of the said 139,000 shares of 
series C preferred stock as may not 
be issued to holders of the presently 


311 


outstanding preferred shares and the 
company agrees to pay to said under- 
writers, as compensation, an amount 
equal to 50 cents a share for the en- 
tire 139,000 shares of series C stock 
now to be offered, that is, a total com- 
pensation of $69,500. This amount 
the company proposes to charge to 
surplus. The stock would thus be is- 
sued on 4.25 per cent basis. On this 
point, applicant’s president testified 
that after he had investigated compara- 
ble yields of preferred stocks of other 
companies and had discussed the mat- 
ter with investment banking firms he 
concluded that the proposed dividend 
rate and terms incident to the issue and 
sale of the series C stock were reason- 
able and advantageous to the compa- 
ny. 

Coming to the issue of the 29,142 
shares of common stock, it appears 
that the company proposes to offer 
them to the holders of its presently 
outstanding common shares for pur- 
chase at $30 a share on the basis of 
one additional share for each four 
shares now held. No arrangements 
have been made for the sale of any 
part of said 29,142 shares not taken 
by the present common stockholders. 

If all of the additional common 
shares are sold at the price indicated, 
the company will receive $874,260 
which it desires to use to provide 
working capital, to pay expenses in- 
cident to the stock issue and to pay 
for additions and betterments made 
or to be made subsequent to July 31, 
1945. A review of the record shows 
that applicant heretofore has expended 
well in excess of $874,260 for new 
property which has not been paid or 
provided for through the issue of 
stock, bonds, notes, or other evidences 
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of indebtedness. The company repre- 
sents that prior to July 31, 1945, it 
expended for fixed capital $2,827,- 
724.49 in excess of proceeds from the 
sale of securities heretofore author- 
ized by the Commission, which sum, 
clearly, in large part was obtained 
from surplus earnings or moneys rep- 
resented by the reserve for deprecia- 
tion. In addition, the applicant’s 
president estimates that the company 
will be called upon to expend for new 
property approximately $560,000 
during the last five months of 1945 
and approximately $1,300,000 during 
1946. In Exhibit C there is set forth, 
in some detail, a description of cer- 
tain construction projects, aggregating 
$412,413.11, included in the estimate 
of $560,000. 

The company’s balance sheet sets 
forth current assets and prepaid ex- 
penses of $933,597.31 and current lia- 
bilities of $830,042.07. While there 
will be some adjustment in this rela- 
tionship as a result of tax savings fol- 
lowing the bond refinancing recently 
authorized by Decision No. 38157, it 
clearly appears that applicant is in 
need of additional funds to increase 
its cash position, to pay expenses in- 
cident to the stock issue, and to pro- 
vide the cost of additional construc- 
tion. The order herein, accordingly, 
will authorize the company to use ap- 
proximately $412,413 of proceeds to 
finance construction expenditures in- 
curred or to be incurred after July 31, 
1945, and to use the remainder of 
such proceeds to reimburse its treas- 
ury and to provide additional working 
capital. 

We wish to place applicant and its 
stockholders on notice that we are 
not by the order herein placing a value 
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upon applicant’s stock or properties, 
and that we will not regard the divi- 
dends paid on common stock as de- 
termining the rate of return which ap- 
plicant should be allowed to earn in the 
event it becomes desirable or necessary 
to fix applicant’s rates. 

[2, 3] In recording the various 
stock transactions on its books, the 
company proposes to credit the premi- 
um to be received from the sale of 
common stock to “Paid-in Surplus” 
and to charge to that account the ex- 
penses, estimated at $8,000, applica- 
ble to the issue and sale of such stock. 
It proposes to charge to Earned Sur- 
plus the fee or compensation of $69,- 
500 to be paid the underwriters of its 
preferred stock and also the expenses 
of redeeming the presently outstand- 
ing preferred stock, of issuing and 
selling the new preferred stock of 
series C, estimated at $21,000, and of 
amending its Articles of Incorpora- 
tion. It proposes to offset the cash 
redemption premium of $1.25 a share 
to be paid on the shares of series 
A and series B stock against the pre- 
mium of $1.25 a share to be realized 
from the sale of the series C stock, 
with the result that such series C 
stock will stand on the books at its 
par value, with no additive amount 
for the premiums realized on its sale. 
For accounting simplification we will 
authorize the treatment proposed. 
However, in doing so, we do not ad- 
mit that the series C stock in its en- 
tirety is being issued on a 4.4 per cent 
basis. If the occasion arises in the 
future we will take into consideration 
the premiums received by the compa- 
ny on the sale of such stock in deter- 
mining the basis upon which such 
stock was issued. 
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ORDER 


A public hearing having been held 
on this application by examiner Fank- 
hauser and the Commission having 
considered the evidence submitted at 
such hearing and being of the opinion 
that the requests of applicant should 
be granted, as herein provided, and 
that the money, property or labor to 
be procured or paid for through the 
issue of its stock is reasonably required 
by applicant for the purposes specified 
herein, which purposes are not, in 
whole or in part, reasonably charge- 
able to operating expenses or to in- 
come, 

It is hereby ordered as follows: 

1. California Water Service Com- 
pany may, on or before December 31, 
1945, issue not exceeding 139,000 
shares of its preferred stock of series 
C in exchange for all or any part of 
its presently outstanding shares of 
preferred stock of series A and series 
B, such exchange to be on a share 
for share basis. 

2. California Water Service Com- 
pany may, on or before December 
31, 1945, issue and sell at not less than 
$26.25 a share, plus accrued dividends, 
such portion of said 139,000 shares of 
preferred stock of series C as may not 
be exchanged for shares of preferred 
stock of series A and series B and 
use the proceeds to pay the redemption 
price of said shares of preferred stock 
of series A and series B not surren- 
dered for conversion into, or exchange 
for, shares of preferred stock of series 
C, such sale to be made in accordance 
with the terms outlined in Exhibit 3. 

3. California Water Service Com- 
pany may, on or before Decmber 31, 
1945, issue and sell at not less than 
par, not exceeding 29,142 shares of 
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its common stock to the holders of its 
presently outstanding shares of com- 
mon stock, but not otherwise, on the 
basis of one new share for each four 
shares now held, and use approximate- 
ly $412,413 of the proceeds to finance 
construction expenditures made or to 
be made after July 31, 1945, and use 
the remaining proceeds to reimburse 
its treasury because of moneys actual- 
ly expended from income, or from 
other moneys in its treasury not se- 
cured by or obtained from the issue 
of securities, for the construction, com- 
pletion, extension, or improvement of 
its facilities prior to July 31, 1945. 

4. California Water Service Com- 
pany may account for stock redemp- 
tion premiums, sales premiums, fees 
or compensation to underwriters and 
expenses in connection with the issue 
and redemption of its stock in the man- 
ner set forth in the opinion preceding 
this order. 

5. California Water Service Com- 
pany shall file with the Commission 
monthly reports as required by Gen- 
eral Order No. 24-A, which order, in 
so far as applicable, is made a part of 
this order. 

6. California Water Service Com- 
pany shall file with the Railroad Com- 
mission within thirty days after it is 
effective, a copy of the registration 
statement including the exhibits re- 
ferred to therein, filed with the Secu- 
rities and Exchange Commission, cov- 
ering the issue of $11,282,000 first 
mortgage 34 per cent bonds, series 
C, due November 1, 1975; 139,000 
shares of cumulative preferred stock, 
series C, and 29,142 shares of common 
stock. 

7. The authority herein granted is 
effective upon the date hereof. 
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CriarK, C., dissenting: I believe 
that all those affected by regulatory 
steps of this Commission have a right 
to expect fair and equal treatment. 
This includes the position of all se- 
curity holders of any utility whether 
they be owners of its bonds, preferred 
or common stock, as well as the rate- 
payers of that utility. This also ap- 
plies to all utilities one as compared 
with another, large or small. It is to 
me obvious that the holder of any class 
of security in a certain utility is af- 
fected by and has a direct interest in 
what is done in the way of that com- 
pany marketing additional securities 
in any form. 

This Commission has presently un- 
der submission in Case No. 4761 the 
subject of competitive bidding vs. 
negotiated sale of utility securities and 
therefore, as yet, excepting in indi- 
vidual cases as above referred to, this 
Commission has not adopted an over- 
all policy in this respect. Consequent- 
ly, I wish to make it plain that I am 
considering this case now before us 
individually and on its own merits. 

The opinion and order herewith, as 
approved by the three Commission- 
ers signing it, authorizes the California 
Water Service Company to sell at $25 
per share 29,142 shares of its com- 
mon stock to the holders of its present- 
ly outstanding stock. Today’s mar- 
ket price on this stock is $38 per share 
bid, $39 per share asked. 

Since I have been a member of this 


Commission it has, by formal orders, 
insisted that certain utilities sell new 
security issues on a competitive bid 
basis. Where and when I have ap- 
proved such an order it has been with 
the sole thought that under such pro- 
cedure the highest selling price prac- 
ticably obtainable would be received 
by that utility at that time in exchange 
for such securities, and in each such 
instance I considered this procedure 
most fair in all respects to all parties 
affected. 

But I certainly must say that | 
cannot reconcile the position the Com- 
mission took in those instances with 
the position now being taken by three 
of its members who, by their voting 
action in the accompanying opinion 
and order, authorizing the sale of as 
many as 29,142 shares of this com- 
pany’s common stock at a price which 
is $13 per share less than today’s mar- 
ket bid price on presently outstanding 
common stock of the same par value 
of this same utility. Surely, the Com- 
mission by permitting this to be done 
is not equitably or properly guarding 
the interests of all parties directly af- 
fected, and further, in my opinion, it 
certainly lays itself open to justifiable 
charges of discrimination by reason 
of its treatment of the application of 
this utility as contrasted with what it 
has refused to do in response to the 
requests of certain other utilities in 
connection with their respective se- 
curity issues. 
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Re Northern States Power Company 


CA-2252 
December 8, 1945 


PPLICATION for authority to extend rural electric lines; dis- 


missed. 


Certificates of convenience and necessity, § 77 — Grounds for denial — Other 
service available — Electric extension. 
Authority to extend rural electric lines to serve sixteen applicants for serv- 
ice should be denied upon a showing that twelve of the prospective cus- 
tomers have signed a petition stating that they desire service from an elec- 
tric codperative and requesting that the application of the company be 
denied, when with their withdrawal an extension to serve the remaining 
four customers would be an unwarranted investment for the probable re- 
turns and would constitute a burden on the rest of the company’s system. 


By the Commission: Northern 
States Power Company, Eau Claire, 
on September 20, 1945, filed an ap- 
plication with the Commission for au- 
thority under § 196.49, Statutes, and 
General Order 2-U-20 to extend the 
company’s rural electric distribution 
system approximately 5.25 miles to 
serve sixteen customers in sections 11, 
12, 13, and 14, town of Albion, and 
sections 7 and 18, town of Unity, all 
in Trempealeau county. 


Notice of investigation and hearing 
and assessment of costs was issued on 
October 11, 1945. 


Hearing: October 17, 1945 at 
Eau Claire before Examiner Helmar 
A. Lewis. 


APPEARANCES: Northern States 
Power Company by Bailey E. Rams- 
dell, attorney, Eau Claire; in opposi- 
tion: Trempealeau Electric Cooper- 
ative by Floyd E. Wheeler, attorney 
and manager, Madison, Eugene 
Thornton, manager, Arcadia. 
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Letters in the form of briefs were 
filed with the Commission by Bailey 
E. Ramsdell, attorney for the North- 
ern States Power Company, and by 
Floyd E. Wheeler, attorney for the 
Trempealeau Electric Cooperative. 


Applicant, Northern States Power 
Company, requests authority to ex- 
tend its rural electric lines in the towns 
of Albion and Unity, Trempealeau 
county. The proposed extension com- 
prises approximately 5.2 miles and 
will serve sixteen customers in sec- 
tions 11, 12, 13, and 14 in the 
town of Albion, and sections 7 and 
18 in the town of Unity. Before 
the application was made to this 
Commission, the company obtained 
from each of the sixteen persons 
desiring service, an application for 
rural electric service signed per- 
sonally or by their wives. These were 
all solicited by the company’s repre- 
sentative. Some time after these ap- 
plications were received and before 
the 19th day of September, 1945, the 
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date on which the applications were 
accepted by the company, eight of the 
signers visited the local office of the 
company and notified its representa- 
tive that they were withdrawing their 
application. Twelve of the original 
applicants signed a petition which was 
filed with the Commission on October 
6, 1945, stating that they desired serv- 
ice from the Trempealeau Electric 
Cooperative and requesting that the 
application of the company be denied. 
They are all members of the Trem- 
pealeau Electric Cooperative. Only 
four persons remain who have not 
indicated that they desire service from 
the cooperative. An extension to 


serve them would be an unwarranted 
investment for the probable returns 
and would constitute a burden on the 
rest of the company’s system. 

The testimony shows that both the 


Northern States Power Company 
and the Trempealeau Electric Coop- 
erative have the materials and are in 
a position to build the extension under 
consideration. 

It is not within the province of 
the Commission to require a group of 
farmers to accept service which they 
do not want. Whether the extensions 
requested are in the public interest 
and are required by public convenience 
and necessity, is the Commission’s on- 
ly concern. The testimony does not 
reveal that those criteria are present 
here. On the other hand, the testi- 
mony does reveal that at least twelve 
of the original applicants for service 
from the company are no longer in- 
terested in obtaining that service. 


The Commission therefore finds: 

1. That the Northern States Power 
Company proposes to extend its rural 
electric lines 5.2 miles to serve sixteen 
customers in sections 11, 12, 13, and 
14, town of Albion, and in sections 
7 and 18, town of Unity, Trempealeay 
county. 

2. That at least twelve of the orig- 
inal applicants for service have now 
indicated that they are no longer in- 
terested in obtaining service from 
Northern States Power Company, but 
do desire service from the Trempea- 
leau Electric Cooperative. 

3. That not more than four of 
the original applicants for service 
are still desirous of obtaining service 
from Northern States Power Com- 
pany. 

4. That an extension of service by 
Northern States Power Company to 
serve not more than four customers 
would be an unwarranted investment 
for the probable returns and would 
constitute a burden on the rest of the 
company’s system. 

The Commission therefore con- 
cludes : 

1. That the proposed extension by 
Northern States Power Company of 
5.2 miles of rural electric line to serve 
sixteen customers in sections 11, 12, 
13, and 14, town of Albion, and in 
sections 7 and 18, town of Unity, all 
in Trempealeau county, is not required 
by public convenience and necessity 
under § 196.49, Statutes, and Gen- 
eral Order 2-U-20. 

2. That the application should be 
denied. 
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RE OJIBWA ELECTRIC CO. 


WISCONSIN PUBLIC SERVICE COMMISSION 


Re Ojibwa Electric Company 


2-U-2111 
February 20, 1946 


PPLICATION by an electric company to sell its property to 
d \ @ codperative and abandon operations as a public utility; 
demed. 


Service, § 221 — Abandonment — Consent. 


1. Consumers who neither consent to nor oppose a proposed abandonment 
of utility service are presumed to desire that the present service be con- 


tinued, p. 318. 


Service, § 221 — Abandonment — Objection. 
2. An application for permission to abandon utility service, as part of a 
plan to sell utility property to a cooperative, will be denied so long as there 
are customers objecting, where there is no showing that the public utility 
is operating at a loss or is or will be unable to continue to render reasonably 
adequate public utility service, p. 318. 


By the Commission: On Decem- 
ber 11, 1945, the Ojibwa Electric 
Company, a public electric utility, op- 
erating in the village and town of 
Ojibwa, Sawyer county, filed an ap- 
plication with the Commission for au- 
thority to sell its property to the Jump 
River Electric Cooperative, Inc., for 
the sum of $12,500, subject to certain 
adjustments at the date of transfer as 
provided in the sale agreement and to 
abandon operations as a public elec- 
tric utility. A notice of investigation 
and assessment of costs was issued on 
December 14, 1945. Notice of hear- 
ing was issued by the Commission on 
December 27, 1945. 


APPEARANCES: Ojibwa Electric 
Company, by O. J. Falge, Attorney, 
Ladysmith, and Ben Faast, Eau 
Claire; Jump River Electric Coopera- 
tive, Inc., by. Stafford and Stafford, 
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Attorneys, Chippewa Falls, by John 
Ensley, Attorney, by Roy Wells, and 
William Howard, President, Lady- 
smith. 

In opposition: Henry Granica, 
Ojibwa, Winter Light & Power Com- 
pany, by Walter Jensen, Grantsburg, 
and Robert Craig, Radisson. 

Opinion 

The utility proposed to be sold is 
located in the town of Ojibwa, Sawyer 
county. Approximately fifty-three cus- 
tomers are served by the company. 
About ten persons attended the hear- 
ing. Testimony was given by seven 
witnesses and five exhibits were of- 
fered. 

The evidence shows that of the 
fifty-three customers approximately 
one-half have indicated verbally to the 
president of the Ojibwa Company that 
62 PUR(NS) 
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they have no objection to the aban- 
donment of the service by the com- 
pany. Eighteen have, by petition, ex- 
pressed their opposition to abandon- 
ment; nine have not expressed them- 
selves one way or another. Three of 
the eighteen petitioners who are op- 
posed to abandonment attended the 
hearing and gave testimony in op- 
position to the application. The pro- 
posed purchaser is not a public utility 
subject to the jurisdiction of this 
Commission. 

Section 196.81, Statutes, provides 
that 

“No public utility shall 
abandon or discontinue any line, 
branch line or extension or service 
thereon without first securing the ap- 
proval of the Commission. In grant- 
ing its approval, the Commission may 
impose such terms, conditions, or re- 
quirements as in its judgment are 
necessary to protect the public inter- 
est.” 

[1] In considering what is neces- 
sary to protect the public interest, the 
statutory obligation of a public utility 
should be noted. The public utility 
is required by § 196.43, Statutes, to 
render reasonably adequate service at 
reasonable rates. That duty has been 
undertaken by the applicant utility in 
the area under consideration. Under 
§ 196.37(2), Statutes, the Commis- 
sion has the duty to require a public 
utility to give service upon a finding 
that “service which can reasonably be 
demanded cannot be obtained.” The 
evidence shows a specific demand for 
the continuance of the existing public 
utility. service by some of the petition- 
ers. As was stated in Re Wisconsin 
Pub. Service Corp. (Wis 1945) 2-U- 
2029, 59 PUR(NS) 238, 240, we 
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must assume that “in the absence 
of an affirmative consent that the 
other patrons, who have neither 


consented to nor opposed the pro- 
posed abandonment, desire to have 
public utility 


the present 
continued.” 

[2] It naturally follows that so long 
as there are customers objecting, or 
not consenting to the abandonment 
of public utility service by the com- 
pany, the application should be denied, 
where there is no showing that the 
public utility is operating at a loss or 
is or will be unable to continue to ren- 
der reasonably adequate public utility 
service. 

With the denial of the applica- 
tion for authority to abandon public 
utility service, the application for 
approval of the sale of the company 
becomes moot, and such application 
will be dismissed. 


service 


Findings of Fact 

The Commission finds: 

1. That the evidence in this pro- 
ceeding does not warrant the aban- 
donment by the Ojibwa Electric Com- 
pany of electric public utility service 
within the territory described in the 
application herein. 

2. That the continuance of such 
service by the applicant is required by 
the public interest. 


Conclusions of Law 


The Commission therefore con- 
cludes : 

1. That the application of Ojibwa 
Electric Company for authority to 
abandon electric public utility service 
in the town of Ojibwa, Sawyer coun- 
ty, should be denied. 

2. That the application of the said 
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company for approval of the sale of 
its electric-distribution lines in the 
said town should be dismissed. 


ORDER 


It is therefore ordered: 
That the applications of Ojibwa 


Electric Company for authority to 
abandon electric public utility service 
in the town of Ojibwa, Sawyer coun- 
ty, be and is hereby denied, and for 
approval of the sale of its electric- 
distribution lines in the said town be 
and is hereby dismissed. 





WASHINGTON DEPARTMENT OF TRANSPORTATION 


Re A. M. Gage 


Hearing No. 3712, Order M. V. No. 43915 
February 11, 1946 


papa by private carrier for permission to operate as 


a common carrier; denied. 


Monopoly and competition, § 66 — Private carriers — Return trips — Public 


interest. 


A private motor carrier should not be permitted to operate as a common 
carrier on return trips since such a mixture of operations, in competition 
with common carriers, is inconsistent with the public interest. 


By the DEPARTMENT: This matter 
came on regularly for hearing at 
Yakima, Washington, on the 14th 
day of December, 1945, pursuant to 
notice duly given, before Wallace G. 
Mills, examiner ; Evelyn Howard, re- 
porter. 

The parties were represented as fol- 
lows: A. M. Gage, by Lawrence F. 
Cleman, Attorney, Ellensburg, for ap- 
plicant; Lee & Eastes, by Thomas A. 
Williams, Attorney, Seattle, for prot- 
estant. 


History of Proceeding 


A. M. Gage of Ellensburg, Wash- 
ington, applicant herein, filed his ap- 
plication for extension under the pro- 
visions of Chap 184 of the Laws of 
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1935, as amended, and the rules and 
regulations of the Department govern- 
ing motor freight carriers, to author- 
ize him to transport his own farm 
equipment and to operate as a cash 
buyer of farm commodities in Kittitas 
county and to points in western 
Washington. This application is, 
therefore, an application for waiver 
of the provisions of Rule 16 of the 
rules and regulations governing motor 
freight carriers. 

This application was protested by 
Lee & Eastes, holder of a common 
carrier permit, and was thereupon set 
for hearing at Yakima, Washington, 
on the 14th day of December, 1945. 
The hearing came on as scheduled. 
Applicant testified in his own behalf 


62 PUR(NS) 





WASHINGTON DEPARTMENT OF TRANSPORTATION 


and one witness testified on behalf of 
protestant. No exhibits were intro- 
duced. The Department being fully 
advised in the premises makes and 
enters the following findings of fact 
and order: 


Findings of Fact 


Applicant desires to buy hay, grain, 
and straw in the vicinity of Ellens- 
burg and sell it in western Washing- 
ton. His operation would be to op- 
erate as a private carrier westbound 
and to operate as a common carrier 
in the hauling of feed eastbound. He 
would also haul lumber, shingles, and 
lath eastbound as a common carrier. 

Section 22 of Chap 184 of the Laws 
of 1935, as amended, provides that it 
shall be unlawful for any person to 
operate any vehicle at the same fime 
in more than one class of operation, 
except upon approval by the Depart- 
ment and a finding that such opera- 
tion will be in the public interest. 

Rule 16 of the rules and regulations 
governing motor freight carriers pro- 
vides : 

“No common or contract carrier 
shall operate any vehicle as a private 
carrier in transporting property 
owned or being bought or sold by him 
or it, while said vehicle is registered 
under his or its permit, except after 
approval by the Department and a 
finding that such operation will be in 
the public interest.” 

The proposed operations of appli- 


cant are in express violation of the 
cited law and the rule hereinabove 
quoted. The Department finds that 
the proposed service would not be in 
the interest of the shipping public for 
the reason that if he is permitted to 
so engage in both common and private 
carriage it is clear that the results 
might affect the maintenance of ade- 
quate and efficient service by purely 
common carriers upon whom the gen- 
eral public must depend. A private 
carrier has the advantage of an as- 
sured traffic obtained without solicita- 
tion and expense. A disadvantage 
which he often suffers is lack of a 
well-balanced traffic in both directions. 
If the private carrier is able to over- 
come this disadvantage by operating 
as a common carrier in one direction, 
it is evident that advantages which 
he enjoys in his private carriage will 
enable him to compete on better than 
even terms with most common car- 
riers. The effect is to deprive com- 
mon carriers of revenue they need 
to sustain their service to the public. 
Inasmuch as the general public must 
depend upon common carriers, a mix- 
ture of operations is inconsistent with 
the public interest. 


ORDER 
Wherefore, it is ordered that appli- 
cation (E-5629) of A. M. Gage for 
extension under Common Carrier 
Permit No. 978 be, and it hereby 
is, denied. 
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General Electric Reorganizes 
Transformer Division 


REORGANIZATION of the General Electric 

Company’s transformer division has been 
announced by W. V. O’Brien, manager of the 
central station divisions. The transformer 
division has been divided into two divisions, 
as follows: 

The transformer division, with responsibility 
for power and distribution transformers, feeder 
voltage regulators, lightning arresters, fuse cut- 
outs, and capacitors. Harry F. McRell has 
been appointed division manager. 

The specialty transformer division, with re- 
sponsibility for fluorescent lamp ballasts, 
specialty transformers, and products now the 
responsibility of the specialty transformer sec- 
tion. Paul M. Staehle has been appointed divi- 
sion manager. 

L. R. Brown, for twenty-three years man- 
ager of the transformer division in Pittsfield, 
Massachusetts, has been advanced to Mr. 
O’Brien’s staff, where his assignment will be 
manager of transformer divisions. 


Westinghouse Graduate 
Rebs ee: Reéstablished 


Louis T. Raper, chairman of Illinois 
"Tnatitute of Technology's department of 
electrical engineering, has announced that the 
graduate fellowship in power systems engi- 
neering, which the Westinghouse Educational 
Foundation first established at Illinois Tech in 
1945, has been reéstablished on a yearly basis 
for a period of five years. Applications for 
this year’s fellowship are being accepted by 
Dr. Rader, and must be received by him before 
June 1, 1946. The final decision will be an- 
nounced to all applicants by June 16th. The 
epee will become effective September 
23rd. 

One fellow will be selected each year by a 
joint committee representing both the Founda- 
tion and the Institute. Leading to a degree of 
Master of Science in Electrical pret 
this fellowship provides a stipend of $1,500 
with all tuition fees paid for twelve months. 
In the event that the candidates are entitled to 


“MASTER*LIGHTS” 
* Portable Battery Hand Lights. 

® Repair Car Roof Searchlights. 
© Hospital Emergency Lights. 
CARPENTER MFG. CO. 
197 teatortiht Mte- Boston 45, 
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receive benefits under the G. I. Bill of Rights, 
the committee reserves the right to divide the 
fellowship, awarding one-half to each of two 


candidates. The compensation in this event 
would be $87.50 per month rather than $125 
and the government would pay the tuition fees. 

The successful candidate, who must hold a 
Bachelor’s degree in Electrical Engineering, 
will be chosen not only for his scholastic ability, 
but also for his personal qualifications and 
interests. He will devote full time to the pro- 
gram’s study of the technical problems of 
power generation, transmissions, and distribu- 
tion. With no academic duties to perform the 
successful candidate will be given time to gain 
experience in the operation of IIT’s $90,000 
A-C Network Calculator. He will have a 
voice in deciding upon the research program 
he is to complete. 


Solar Electric Appoints New 
General Sales Manager 


H. TAyYLor, president of Solar Electric 

¢ Corporation of Warren, Pennsylvania, 
manufacturers of incandescent lamps, as well 
as other electrical products, announces the ap- 
pointment of Nicholsa L. Neuman as general 
sales manager. 

Mr. Neuman will be in charge of all sales, 
sales promotion, publicity, and merchandis- 
ing activities of the Solar Electric Corpora- 
tion. Sales offices have been established at 
110 William street, New York City, and all 
sales and sales promotion activities will be 
handled from this office. 

Mr. Taylor also announced an ambitious 
expansion program for the next two to three 
years. 


Chevrolet Establishes 
Fleet Department 


A NEW national fleet department, which in 
number of personnel and scope of service 
is claimed to be the largest and most compre- 
hensive in the history of the organization, has 
been established by the Chevrolet Motor Divi- 
sion of General Motors Corporation, General 
Sales Manager T. H. Keating announced re- 
cently. 

Ray C. Meddaugh, formerly Chevrolet as- 
sistant regional manager at Chicago, has been 
appointed manager of the department. J. W. 
Thayer and York R. F. Giddey have been 
named assistant managers for sales, and H. M. 
Page assistant manager in charge of service, 
engineering, and training. 

Mr. Keating predicted an expansion of more 

(Continued on page 26) 


MAY 9, 1946 





INDUSTRIAL PROGRESS—( Continued) 





(Continued from page 25) 

than 100 per cent in some divisions of the 
postwar fleet market and said the new. fleet 
department ‘will provide a greatty expanded 
and improved service to volume users of 
Chevrolet products. He also said the new 
fleet setup would not only be of great value to 
fleet operators, but would also benefit the 
Chevrolet dealer and wholesale organization. 

Among the services which the fleet service 
representatives will provide will be advice on 
fleet reconditioning, schools for garage fore- 
men and superintendents, use of special equip- 
ment, cost and operation checks, analysis of 
automotive problems peculiar to the fleet opera- 
tor, designing of new parts, and many other 
services to improve operating costs and in- 
crease efficiency. 


Bishop Named Director of Sales 
For Sylvania Electric 


| gern H. BisHop has been named director of 
sales for all divisions and subsidiaries of 
Sylvania Electric Products Inc., according to 
an announcement by Don G. Mitchell, executive 
vice president. 

Mr. Bishop, who joined Sylvania Electric in 
1936, will be responsible for the codrdination of 
selling policy in all divisions of the company as 
well as its subsidiaries, Colonial Radio Cor- 
poration and Wabash Corporation. He will also 
have direct line responsibility for the sales or- 
ganization of the lamp, fixture, radio tube, and 
electronics divisions. 


Stanley Works Acquires 
North Bros. Mfg. Co. 


R E. PrircHArRD, president of The Stanley 
* Works, announced recently that trans- 
actions had been completed whereby Stanley 
will acquire the business and plant of the 
North Brothers Mfg. Company of Philadel- 
phia, Pennsylvania, manufacturers of the 
well known line of Yankee Tools. 

The North Brothers Mfg. Company will 
continue to operate in Philadelphia with the 
same equipment and personnel. Management 
will be under the direction of M. A. Coe, gen- 
eral manager of Stanley Tools.. Messrs. Weier- 
stall and Fegley, North Brothers officials, will 
continue their association as vice presidents. 


Silastic Coated Fibreglas Tape 
HE CONNECTICUT HARD RUBBER-COMPANY, 
New Haven, according to information re- 

vealed by John Moffitt, president, brings to the 
electrical industry a remarkable new kind of 
tape made by coating Fibreglas with Silastic, 
the Dow-Corning Silicone Rubber. 

The new tape is claimed to have wide ap- 
plication in the electrical field because of its 
high dielectric properties—1,100 volts per mil 
—and extraordinary capacity to retain this 
strength at temperatures up to 500° F. and not 
breakdown and carbonize. 

The new product is marketed, under the 
trade name Cohrlastic and distribution is now 
under way through electrical manufacturers, 


wholesalers, contractors, and dealers. It is 
available in rolls of various lengths, widths, and 
thicknesses. At present the demand is for .010 
and .015 thicknesses, and is used as an in- 
sulating wrap for underground cables particu- 
larly at “hot spots.” 


Diebold Visible Binder 
Deliveries Normal 


D2 announces that deliveries of Flex- 
Site visible binders have caught up with 
back orders and will now be maintained on 
schedule. 

Included in an extensive line of Flex-Site 
binder accessories is a new type of rack to be 
known as Multi-Flex. This new rack is an 
exclusive feature in the Diebold line of binder 
equipment. Record sheets may be added, re- 
moved, or position changed, without remov- 
ing the binder from the rack. Standard Multi- 
Flex rack holds six binders with a possible 
capacity of 10,000 or more records. Any one 
or several binders may be easily removed from 
the rack for distribution of work at peak load 
intervals. 

New literature and catalogs are available on 
request. 


Homelite Offers New 
Generator Bulletin 


HE completely new line of portable gaso- 

line-engine-driven generators now being 
produced by the Homelite Corporation, Port 
Chester, New York, is described in their bulle- 
tin L-406. It pictorially describes the standard 
line of generators which Homelite has de- 
veloped—all of which are new models. Im- 
proved designs and the use of new materials in 
their construction have made possible a wider 
capacity range while retaining portability. 

On-the-job photographs illustrate the advan- 
tages of a portable power plant—one which is 
always ready to furnish power under all con- 
ditions and at any location. 

Generator sizes range from 500 watt to 5,000 
watt, ac or dc, 6 to 230 volt, 50 to 800 cycle. 
The weights of the complete units vary from 
48 pounds for the smallest size to 142 pounds 
for the 5,000 watt generator. Demonstrations 
of these new generators are offered without 
obligation. 


A-C Appointment 

Har P. RicH MOND, former general super- 

intendent of operations for the Jersey 
Central Power & Light Company, Asbury 
Park, New Jersey, has joined the New York 
office of the Allis-Chalmers Mfg. Company, 
Milwaukee, Wisconsin, as central station 
representative specializing in all steam and gas 
turbine matters. 

Mr. Richmond became associated with the 
utility operating field in the summer of 1928 
when between his junior and senior years at 
Worcester Polytechnic Institute he was em- 
ployed by the United Electric Light & Power 


(Continued on page 28) 
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- about its peacetime eplicneion. 
~ Now your power-sales staff can move into a position of up-to- 
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Why dig through a 
PILE 
of Cataldgs? 


Find the 
Fitting 
you need, 
quickly— 


in the COMPLETE line 


If you have a Penn-Union Catalog, you 
can instantly find practically every good 
type of conductor fitting. These few 
can only suggest the variety: 


Galea Clamps to take a 
= — of conductor sizes; 
wit , 3, 4 or more bolts. 


L-M Elbows, with compression units 

giving a dependable grip on both con- 

ductors. Also Straight Connectors and 
Tees with same con- 
tact units. 


Bus Bar Clamps for installa- 
tion without drilling bus. Single 
and multiple. Also bus sup- 
ports—various types. 


Clamp Type Straight Connectors 
and Reducers, Elbows, Tees, Ter- 
minals, Stud Connectors, etc. 


Jack-Knife connectors for simple 
and easy disconnection of mo- 
tor leads, etc. Spring action— 
self locking. 

Vi-Tite Terminals for quick 

installation and easy taping. 

Also sleeve type terminals, 

screw type, shrink fit, etc. etc. 


Splicing Sleeves, Figure 8 and Oval, seamless tub- 
ing—also split tinned sleeves. High conductivity 
copper; close dimensions. 

Preferred by the largest utilities and 
electrical manufacturers—because they 
have found that “Penn-Union” on a fit- 
ting is their best guarantee of Dependa- 
bility. Write for Catalog. 


PENN-UNION ELECTRIC CORPORATION 
ERIE, PA. Sold by Leading Jobbers 


PENN-UNION 
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(Continued from page 26) 
Company, New York city. now the Consoli- 
dated Edison Company of New York, Inc. 

Mr. Richmond has had a wide experience 
in all phases of power plant transmission and 
distribution line operations, as well as manu- 
factured gas operations. 


“Weston Engineering Notes” 


A NEW _Publication entitled “Weston Engi- 
neering Notes,” which will serve as a 
medium to provide pertinent application engi- 
neering information for users of electrical in- 
dicating instruments, has been inaugurated by 
the Engineering Laboratories of the Weston 
Electrical Instrument Corporation. 

The first issue, dated February, 1946, featured 
articles entitled “The Galvanometer and the 
Bridge,” and “Copper Oxide Rectifiers as 
Used in Measuring Instruments.” 

It is expected this new publication, being 
distributed free to a large mailing list, will 
make its appearance on a bi-monthly basis. 

Anyone .whose interests include instrumen- 
tation problems will be placed on the mailing 
list to regularly receive “Weston Engineering 
Notes” if a request is sent to John Parker, 
editor, Weston Electrical Instrument Corpora- 
tion, Newark 5, New Jersey. 


Stacey Issues Bulletin On Dry 
Seal Gas Holder 


Graces BrotHers Gas CONSTRUCTION CoM- 


PANY, Cincinnati 16, Ohio, one of the 
Dresser Industries, has published a new 30- 
page bulletin (D-46) ayailable upon request, 
covering detail and engineering data on their 
Stacey-Klonne Dry Seal gas holders. 

This bulletin shows numerous construction 
pictures including cross sections through the 
gas holder, together with general dimensions 
and foundation data. 


A-C Bulletin 


Aonens to a bulletin just released by the 
Allis-Chalmers Mfg. Company, Milwau- 
kee, Wisconsin, complete protection for men, 
motors, and. equipment is afforded through thc 
use of its type H line of motor starters. 

The type H starter provides short circuit 
protection with high capacity disconnecting- 
type power fuses, heavy duty, oil-immerscd 
contactors, accurate motor overload protec- 
tion, safety door interlock, segregated high 
voltage compartment, and factory-assembled 
enclosures. 

Bulletin 14B6410 is available on request from 
Allis-Chalmers 645, Milwaukee 1, Wisconsin. 


Catalog Describes Filters 


LACKBURN-SMITH Mrc. Company, INC., 
Hoboken, New Jersey, has issued a new 
catalog which illustrates The Refiner, a pres- 
sure leaf type filter for clarifying and polish- 
ing, and the company’s well-known line of 
cartridge type filters for industrial, marine, 
and general service. 
(Continued on page W) 
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McCORMICK & BAXTER 
CREOSOTING CO. 


McCormick & Baxter facilities are 
adjacent to the Douglas Fir region, 
Deep water dockage, rail sidings 
and our own timber assure prompt 
deliveries by water, rail or truck. 
Call on us for figures next time... 
you'll like our way of delivering! 


McCORMICK & BAXTER 
CREOSOTING CO. 


BOARD OF TRADE BLDG... PORTLAND, OREGON 
485 CALIFORNIA ST... SAN FRANCISCO, CALIF 
EATIN f ANTS 


STOCKTON, CALIFORNIA « PORTLAND, OREGON 
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New Utility Construction 


C. & P. Five-year Expansion 
To Cost $46,000,000 


‘iy - CHESAPEAKE & PotoMAc TELEPHONE 
Company has announced plans for a vast 
peacetime expansion program which will cost 
$46,000,000 during the next five years. 

The major portion of the company’s con- 
struction program involves the expenditure of 
$5,000,000 this year for the installation of 
equipment on customers’ premises. Expendi- 
tures for these purposes will total approxi- 
— $27,000,000 by the end of 1950, it was 
said. 

Installation of central office equipment, a 
shortage of which exists, will cost $1,750,000 
this year and nearly $6,000,000 within the next 
five years. Mr. Morrison said these improve- 
ments were vitally needed to take care of the 
rapidly growing demands for service. 

It was revealed that several special proj- 
ects, including television, mobile radio-tele- 
phone, and direct operator toll dialing, were 
being carried on and figured prominently in 
the company’s plans. 


Citizens Gas & Coke to Expand 
Output so Percent 


pam for construction of two new buildings 
and installation of new equipment at a total 
cost of $1,992,343 have been announced by 

Thomas L. Kemp, general manager of the 
Citizens Gas & Coke Utility. 

_ The project will increase the daily produc- 
tion by 15,000,000 cubic feet. It includes two 
buildings to be constructed at the main plant, 
which will house a part of the installation of 
two additional water gas sets. These sets will 
include purification equipment and compres- 
sion facilities which are needed for additional 
output. 

The largest daily production of the utility 
last winter was 31,000, cubic feet. Mr. 

emp said there would be need for an even 
greater output next winter. 


Puget Sound Power & Light 
Plans $4,500,000 Program 


ECLARING that “only the surface has been 

scratched” when it comes to considering 
electricity’s potential contribution to the wel- 
fare of mankind, Frank McLaughlin, president 
of the Puget Sound Power & Light Company 
recently told stockholders of plans for addi- 
tional expenditures of $4,500,000 for construc- 
tion this year. 

Of this amount, $4,000,000 has been ear- 
marked for serving new customers, improve- 
ments and additions to the company’s trans- 
mission and distribution systems. 

Although new electrical appliances and 
equipment were unavailable, Puget Sound 
Power & Light Company’s home and farm 
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INDUSTRIAL PROGRESS—( Continued) 





customers used 12.8 per cent more electricity 
in 1945 than in 1944, it was stated, and Mr. 
McLaughlin said surveys indicate the average 
annual use by domestic customers will be in 
excess Of 4,000 kilowatt hours by 1950, an in- 
crease of nearly 50 per cent over 1945. 


Southern Bell Tel. & Tel. Plans 
Expansion in New Orleans 


WENTY-SIX thousand new telephones will 

be placed into service in New Orleans 
during this year, according to an announcement 
by Harry B. Lackey, district manager of the 
Southern Bell Telephone and Telegraph Com- 
pany. 

The program, outlined on a month-by-month 
basis, and calling for extensive additions to 
many exchanges, will bring the total number 
of telephones in the city to 161,000, a record 
high. 


Ohio Edison Proposes 
$12,000,000 Program 
1 Ouro Epison Company, applied re- 
cently to the Securities and Exchange 
Commission for authority to sell at competitive 
bidding 204,153 authorized but unissued addi- 
tional shares of its own common stock. 

Of the proceeds, $1,633,224, an amount equal 
to the $8 par value of such shares, would be 
credited to common capital stock account, and 
the remainder to premium on common stock 
account. The company also stated that it con- 
templates property additions estimated to cost 
more than $12,000,000 


East Ohio Gas Plans to Spend 
$11,000,000 for Construction 


Fst Oxto Gas CoMPANY, a subsidiary of 
Consolidated Natural Gas Company, has 
filed a joint application with the Securities and 
Exchange Commission covering the proposed 
sale by East Ohio to its parent of 50,000 addi- 
tional shares of its $100 par value common 
capital stock for $5,000,000 in cash. 

Proceeds of the sale will be used by East 
Ohio to finance its public utility business in 
the state of Ohio. The company pointed out in 
its application for approval of the transaction 
that additional funds are required in its busi- 
ness because of the large capital expenditures 
made during the last five years, and in view 
of the $11,236,000 proposed to be spent for 
additions to its utility plant in 1946, 


Arkansas Power & Light Co. 
Plans New Construction 


T= Securities and Exchange Commission 
has approved a joint application filed by 
the Electric Power & Light Corporation, and 
its subsidiary, Arkansas Power & Light Com- 
pany, in which Arkansas proposed to issue 
and sell, and Electric proposed to acquire, 290,- 
000 additional shares of the common stock of 
Arkansas, at par, for $3,625,000 cash. 
Arkansas will use the proceeds of the sale, 
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together with other monies, for the acquisi- 
tion and construction of new facilities and ex- 
tension and improvement of its present facili- 
ties. 


Lone Star Gas Proposes 
$8,000,000 Expansion 
Pagenenr D. A. Hutcy of Lone Star Gas 

Company told stockholders of the corpora- 
tion at the annual meeting recently that $8,- 
250,000 in new lines and other installations was 
contemplated during 1946, 

The extensions and develo a depend 
upon availability of materials, Mr, Hulcy said. 


Texas Electric Service Plans 
$8,000,000 Program 
Ts ELectric Service CoMPANY has an- 

nounced an $8,000,000 program of power 
plant and power line construction to meet an- 
ticipated heavy demand for industrial and 
residence electricity. The two-year construction 
budget will provide employment for several 
hundred workers, according to J. B. Thomas, 
president and general manager. 

The major project in the program will be in- 
stallation of a 40,000-kilowatt turbine and gen- 
erator at Handley, which will be one of the 
largest in use by any public utility in Texas. 

Coupled with expansion of the Handley plant 
will be construction of 50 miles of 60,000 volt 
line completing an industrial power loop 
ery Fort Worth. 

A 66,000 volt line to serve Andrews and the 
Fullerton oil field, a similar line from Wink 
north to the Keystone oil field and 80 miles 
of 12,500 volt line to extend existing lines into 
West Texas oil fields are on the schedule. 


Alabama Power Announces 


$8,000,000 Construction 


Hx Board of Directors of the Alabama 
Power Co. has approved construction ex- 
penditures of over $8,000,000 in 1946 to be used 


for iviprovements, replacements, and exten- 
sions, it was announced recently. 

Of this amount over $4,000,000 will be for 
rural electric lines and associated facilities. 
Approximately 3,200 miles of new rural electric 
lines are expected to be built by the company 
this year. 

The balance of the expenditures will be de- 
voted to new generating equipment, substations, 
and transmission and distribution line improve- 
ments. 


St. Joseph L. & P. Plans 
New Construction 


Tt Securities and Exchange Commission 
has exempted from § 6 (a) of the Holding 
Company Act the issue and sale by St. Joseph 
Light & Power Company of $3,750,000 princi- 
pal amount of its first mortgage bonds. 

The proceeds from the sale of these securi- 
ties are to be used to redeem St. Joseph’s pres- 
ently outstanding first mortgage bonds and to 
provide funds for construction purposes. 


May 9, 1946 
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FEDERAL UTILITY REGULATION ANNOTATED 


(FURA) 


The Public Utility Holding 
Company Act of 1935 
as administered by the 


Securities and Exchange Commission 
A Section by Section Treatment 
of the Act, with 
(1) SEC Rules 


(2) Commission and Court de- 
cisions 


(3) Supplemental notes 


OTHER FEATURES: Historical introduc- 
tion, personnel of the Commission, complete 
alphabetical list of subsidiaries of holding 
company systems, rules of practice, compre- 
hensive subject index, annual upkeep pocket 
supplements. Price, $12.00. 





AND TO KEEP YOU MORE CLOSELY INFORMED: 
FURA - CURRENT SERVICE = SEC 


A continuing record issued twice a month, with special issues as required. 








Summaries and analyses of commission and court decisions 
Special studies of financial aspects, policies and practices 
Comments upon observable regulatory trends and tendencies 
References to and excerpts from addresses by members and staff 
Brief reviews of pertinent articles in periodical literature 

Notes on legislative proposals and congressional debates 

Guides to collateral material of interpretative or suggestive value 
- dependable information clarifying or expounding the Commis- 
sion’s work 


Subscription price $25 a quarter, including convenient binder and 
periodical index. 





PUBLIC UTILITIES REPORTS, INC. 
1038 MUNSEY BUILDING 
WASHINGTON 4, D. C. 
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PROFESSIONAL DIRECTORY 


* This Directory is reserved for engineers, accountants, rate experts, consultants, and 
others equipped to serve utilities in all matters relating to rate questions, appraisals, 
valuations, special reports, investigations, design, and construction. > » » 


— 





Tae American Aprpraisat Company 
ORIGINAL COST STUDIES « VALUATIONS « REPORTS 


for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
NEW YORK WASHINGTON CHICAGO MILWAUKEE SAN FRANCISCO 


and other principal cities 








DAY & ZIMMERMANN, INC. 
ENGINEERS 
NEW YORK PHILADELPHIA CHICAGO 


PACKARD BUILDING 








ELECTRICAL TESTING LABORATORIES, INC. 


Electrical and General Testing—Inspections—Research—Certification 


2 EAST END AVENUE AT 79th STREET, NEW YORK 21, N. Y. 
BUtterfield 8-2600 


g¢¢ for, Bacon & Davis 


Bad VALUATIONS Engineers CONSTRUCTION 


REPORTS RATE CASES 
NEW YORK @ PHILADELPHIA @ CHICAGO @ LOS ANGELES 

















GILBERT ASSOCIATES, Inc. 


SPECIALISTS 








ENGINEERS 
Siem, Elec, Ges, Hydro, POWER ENGINEERING SINCE 1906 p..cnssing and Expediting, 
Designs and Construction, Serving Utilities and Industrials Rates, Research, Reports, 


Operating Betterments, Personnel Relations, 
Inspections and Surveys, Reading ? Philadelphia Original Cost Accounting. 
Feed Water Treatment, Washington © New York Accident Prevention. 








FREDERIC R. HARRIS, INC. 


Engineers Constructors Management 
Reports Appraisals Valuations 
NEW YORK 











Knoxville San Francisco Houston 
(Professional Directory Continued on Next Page) 
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cousractin He A, KULJIAN & COMPANY vation 


Engineers 
Public Utilities and Industrials. 


Los Angeles 13 PHILADELPHIA 2 New York 5 








Engineers WILLIAM 8S. LEFFLER Economists 
SPECIALIZING IN 
COST ANALYSIS—Unit Cost Determinations 
RATE RESEARCH — OPERATING REPORTS 


on 
ELECTRIC — WATER — GAS Utility Operations 
Neroten, Connecticut 








LOEB AND EAMES 
Public Utility Engineers and Operators 
Ice and Refrigeration 
Valuations, investigation reports, design and supervision of construction 
57 WILLIAM STREET NEW YORK 








J. H. MANNING & COMPANY 


120 Broadway, New York 
ENGINEERS 


Business Studies Purchase—Sales Valuations 
New Projects Management Reorganizations 


Consulting Z Mergers 
Public Utility Affairs including Integration 





Lz — 





PUBLIC UTILITY ENGINEERING & SERVICE 
CORPORATION 
CONSULTING ENGINEERS 


DESIGN OPERATIONS 
STEAM — HYDRAULIC — GAS 


231 S. LA SALLE ST., CHICAGO (4), ILL. 








SANDERSON & PORTER 
ENGINEERS AND CONSTRUCTORS 
Design and Construction of Industrials 
and Public Utilities. 
Reports and Appraisals in Connection 


With Management Problems, Financing, Reorganizaton. 
Chicago New York San Francisco 








Sargent & Lundy 
ENGINEERS 
Steam and Electric Plants 
Utilities—Industrials 
Studies—Reports—Design—Supervision 
Chicago 3, Ili. 
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80 BROAD STREET 


The J.G. WHITE ENGINEERING CORPORATION 


Design—Construction—Reports—Appraisals 
Consulting Engineering 


NEW YORK 4, N. Y. 








ALBRIGHT & FRIEL, INC. 
FRANCIS S. FRIEL 
Consulting Engineers 


Water, Sewage and Industrial Waste Problems 
Airfields, Refuse Incinerators, industrial Bulldings 
City Planning, Reports, Valuations, Laboratory 


1520 LOCUST STREET PHILADELPHIA 2 


JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 
Appraisals - Investigations - Reperts 


tequision, “Seposaistion, Get quylasl 
rate inquiries, depreciation, 
reclassification, original cost, security issues. 








BARKER & WHEELER, ENGINEERS 


DESIGNS AND CONSTRUCTION — OPERATING 
SETTERMENTS — COMPLETE OFFICE SYSTEMS — 
MANAGEMENT — APPRAISALS — RATES 


11 PARK PLACE, NEW YORK CITY 
36 STATE STREET, ALBANY, WN. Y. 


LUCAS & LUICK 


ENGINEERS 
DESIGN, CONSTRUCTION SUPERVISION, 
OPERATION, MANAGEMENT, APPRAISALS, 
INVESTIGATIONS, REPORTS, RATES 


231 S. LaSatie St., Cricaco 








BLACK & VEATCH 


CONSULTING ENGINEERS 


Appraisals, investigations and re- 
ports, design and supervision of con- 
struction of Public Utility Properties 


4706 BROADWAY KANSAS CITY, MO. 


ROBERT T. REGESTER 
Consulting Engineer 


Hyprautic Strucrures — Urtirmes 
F.Loop Contro: — Water Works 


Baltimore Life Bldg. Baltimore 1, Md. 








EARL L. CARTER 


Consulting Engineer 


REGISTERED IN INDIANA, NEW YORK, OHIO. 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 


Public Utility Valuations, Reports end 
Original Cost Studies. 


910 Electric Building 


Indianapolis, Ind. 


A. S. SCHULMAN ELgEctric Co. 
Contractors 


TRANSMISSION Lings—UNDERGROUND DistRI- 
BUTION — Power STATION — INDUSTRIAL — 
CoMMERCIAL INSTALLATIONS 


537 SoutH Dearsorn Sr. Cricaco 








W. C. GILMAN & COMPANY 
ENGINEERS 


and 


FINANCIAL CONSULTANTS 
55 Liberty Street New York 


SLOAN, COOK & LOWE 


CONSULTING ENGINEERS 
120 SOUTH LA SALLE STREET 
CHICAGO 
Appraisals — Reports 
Operating — Financial — Plant 


- "a 








JACKSON & MORELAND 
ENGINEERS 


PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 
DESIGN AND SUPERVISION VALUATIONS 
ECONOMIC AND OPERATING REPORTS 


BOSTON NEW YORK 











MANFRED K. TOEPPEN 
ENGINEER 
CoNSULTATION — INVESTIGATION — Raros7s 
Market AND MANAGEMENT SuRvs.8 
VaLuaTION, DepreciaTION AND Pats 


MAtrTers 
261 Broadway New York 7, N. Y. 








Mention the FortnicHtLy—It identifies your inquiry 








Public Utilities Fortnightly 





INDEX TO ADVERTISERS 


The Fortnightly lists below the advertisers in this issue for ready refer- 
ence. Their products and services cover a wide range of utility needs. 
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*Addressograph-Multigraph Corp. 
Albright & Friel, Inc., Engineers 
American Appraisal Company, The 


tr mae age & Wilcox Company, The 
Baldwi tive Works, The 
Barber ona Burner Company, The 
Barker & Wheeler, Engineers 

Black & Veatch, Consulting Engineers 





*Blaw-Knox Division of Blaw-Knox Company .... 


*Burroughs Adding Machine Co. 
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Carpenter Manufacturing Company 

Carter, Earl L., Consulting Engineer 
Cleveland Trencher Co., The 

Combustion Engineering Company, 
*Consolidated Steel Corp., Ltd. 
*Coxhead, Ralph C., Corporation 

Crescent Insulated Wire & Cable Co., Inc. 


*Cummins Business Machines Division of A. S$. C. 
Corporation 


Davey Compressor Company 

*Davey Tree Expert Company, The 
Day & Zimmermann, Inc., Engineers 
Dodge Division of Chrysler Corp. 


Egry Register Company, The 

Electric Storage Battery Company, The 
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*Gar Wood Industries, Inc 
General Electric Company 
ag oe Motors Truck & a 


eda Associates, Inc., Gustonave 
Inc., Industrial 


Harris, Frederic R., Inc., Engineers 
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Kinnear Manufacturing Company, The 
Kuljian, H. A., & Company, Engineers 
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Luces & Luick, Engineers 





Newport News Shipbuilding & Dry Dock Co. 
*Nunn Manufacturing Company 
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Penn-Union Electric Corp. 
Public Utility Engineering & Service Corporation 
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Recording & Statistical Corp. 
Regester, Robert T., Consulting Engineer 
Remington Rand inc. 
Ridge Tool Company, The ........-. éaedces ve 
*Ripley Company, The 
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*Stone & Webster Engineering Corp. .... 
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*Welsbach Engineering and Management 
Corporation 
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WHERE QUICK REPAIRS 
ARE NECESSARY 


DAVEY AUTO-AIR IS BEST! 


SAVES - TIME - MONEY - MANPOWER 


The conventional, trailer- 
mounted air compressor still 
has its place on construction 
jobs where air is needed in 
one place for a period of 
days or weeks. Here, the 
famous Davey Air Aristocrat 
does a job second to none. 


MOST COMPRESSOR 


But most construction compressed air 
jobs are small—and can be done 
FASTER. MORE ECONOMICALLY. WITH 
LESS MANPOWER by taking advantage 
of the MOBILITY of the DAVEY AUTO. 





JOBS ARE SMALL 


Power for the compressor is taken direct 
from the truck engine through the Davey 
Power-Take-Off. Use of one engine re- 
duces “‘first’’ cost. lowers operating and 
maintenance costs — provides more air- 








AIR COMPRESOR. 


The Davey AUTO-AIR is mounted on the 
truck. and will go anywhere as fast as 
the truck can go. At the same time. 
because the AUTO-AIR occupies less 
than one-third of the body space. the 
same truck can carry the men, tools 
and materials to do the job. 


per-dollar-invested over a long period 
of years. This time-proved. heavy-duty 
compressor can be mounted on most 
trucks — whether new or already in use 
and can be readily changed from one 
truck to another. 


Available in 60, 105, 160, 210 and 315 
cim capacities. 


PUBLIC UTILITY COMPANIES ARE 
THE BIGGEST USERS OF DAVEY AUTO-AIR 
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NEW GMCs 
tor Public Urilty 


ii 





WAR-PROVED and IMPROVED FOR 194 


New GMCs offer you the most 
in public utility truck value in a 
most complete selection of models. 
There are pick-ups in several sizes 
for light hauling and emergency 
work. ‘There are conventional 
and cab-over-engine models in 
tonnage ranges and chassis options 
to accommodate every kind of 
special installation and repair 


THE TRUCK OF VALUE 








GMC TRUCK & COACH DIVISION 
GENERAL MOTORS CORPORA 












Wy 
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equipment. And there are heavy 
duty gasoline and diesel powered © 
chassis for pole hauling and setting, 
garbage disposal, fire equipment, 
all types of civic service and con: 
struction. It will pay you to in 
vestigate GMC. For, whatever you | 
haul... from \% to 20.tons... you'll J 


find a war-proved, improved GMC 
truck ideally suited to the jo 
} -GASOL 


. 
‘ j 


CGC 





TRUCKS 





